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Art. L—RECENT IMPROVEMENTS IN THE CRIMI- 
NAL LAW OF ENGLAND. 


The Criminal Statutes of England, analysed and arranged 
alphabetically, with Notes. By. Joan Cottyer, Esq. of 
Lincoln’s Inn, Barrister at Law. ‘ Hoc spectant leges, 
hoc volunt ; incolumem esse civium conjunctionem: quam 
qui dirimunt, eos morte, exilio, vinclis, damno coercent.’ 
London. Printed for S. Sweet, 3, Chancery Lane, Law 
Bookseller and Publisher ; and R. Milliken, Grafton Street, 
Dublin. 1828. pp. 661. 12mo. 


Tuts work professes to bring under one view, and for this 
purpose to compress within one volume, the statute law of 
crimes in England. ‘The author has sedulously endeavored 
to collect and arrange all those statutes, which expressly relate 
to indictable offences, and to the practice of the criminal 
courts. It is a collection of the public statutes, following the 
alphabetical arrangement, interspersed with many valuable 
notes, the design of each being to point out such alterations in 
the criminal law, as may have been caused by the statute to 
which it is annexed. We have looked over it with interest, to 
learn the changes and meliorations, which have been effected 
by the perseverance of a few of the distinguished men of the 
British nation, whose spirit was not subdued, although often 
discouraged, by repeated defeat and constant opposition, and 


who finally convinced the Parliament, that it was time their 
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laws should cease to be written in letters of blood. The ob- 
servers of the protracted struggle must have felt in this in- 
stance, as in many others, how slow is the progress of reason 
and humanity in subduing errors sanctioned by long use. 
Stare antiquis has been the maxim of the orthodox politicians 
of England, both in church and state. But when an individ- 
ual or a community close their eyes against improvement, 
they are in a fair way to grow old in error. ‘To make a 
constitution stable and permanent, it is necessary to recur 
often to its principles, and to correct every departure from 
them. We are not friends to revolutions, knowing how much 
expense they occasion of blood and treasure, and what scenes 
of moral and domestic ruin follow in their train. But there is 
great difference between repairing the evils which time pro- 
duces in every human fabric, and in overthrowing it from its 
foundations. 

We observe that many, if not all the new provisions intro- 
duced into these statutes, seem to be the fruit of experience; 
and when the criminal code of England shall have been 
perfected by the persevering exertions of the eminent civilians 
and philanthropists who are engaged in it, the British nation 
will have just reason to be proud of the work. From the 
ease, too, with which it is done, and the happy effects which 
it will probably produce, their Parliament has been already 
encouraged to attempt to correct the administration of civil 
justice ; and perhaps, in time, it will reform in a peaceable 
and constitutional manner, the defects which rest upon their 
political and ecclesiastical systems. In this way, time, the 
great teacher of truth and revealer of error, will finally estab- 
lish their constitution, both in church and state, on the most 
free, just, and equal principles of liberty and right, without the 
horrors of a revolution.(a) 

We propose to speak with reference to the improvement of 
our own law, of some of the alterations and improvements 


(a) The progress of civil and religious liberty in Great Britain is most ably 
exhibited in Mr. Hallam’s ‘ Constitutional History of England from the acces- 
sion of Henry VII. to the death of George II.’ We cordially join with the 
writer of the notice of this work in alate number of the North American 
Review, to recommend it to the diligent study of the law student, and to all 
who are desirous to obtain a correct view of English history. Mr. Hallam 
is profoundly acquainted with his subject, and writes with an intelligence and 
energy, that show him to be ‘a lover of truth and liberty.’ It is, we think, 
the best work on the subject which has yet appeared, and will probably take 
rank with the classical authors of the English language. 
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which have been recently introduced into the criminal law of 
England. All our knowledge of these new enactments is de- 
rived from the work before us, to the learned and diligent 
author of which we acknowledge ourselves much indebted. 

‘It is a melancholy truth,’ said Sir William Blackstone, in 
1765, ‘that among the variety of actions which men are daily 
liable to commit, no Jess than one hundred and sixty have been 
declared by act of parliament to be felonies without benefit of 
clergy; or, in other words, to be worthy of instant death.’ 4 
Com. 18. And Lord Holland, in a debate in the House of 
Lords, May 30, 1810, having quoted the passage, observes, 
‘If the list of those added since Mr. Justice Blackstone’s com- 
putation, were taken into account, I almost fear it would 
amount to nearly double that number. Why, my Lords, you 
have upon your table, relating merely to the revenues of the 
country, (I may not be rightly informed as to the precise num- 
ber, but I state the number for the sake of argument) a list of 
no less than seventy-five crimes, which are punished with death.’ 
‘You happen now to have a pretty accurate return of crimes 
of this nature on your table. ‘There is a list not only of the 
number of persons prosecuted, but of the number of persons 
convicted under these laws. You will find, that there are 
about sixty-one crimes committed (in one year) which are 
punishable with death; but, extraordinary to relate, there are 
only twenty-six out of the sixty-one, against whom prosecu- 
tions have been instituted.’ 

Not only was the number of capital crimes very great, but 
offences were declared to be so, which were exceedingly small 
compared with the penalty. From the year 1565 to 1808, 
the crime of privately stealing from the person of another, 
property to the value of twelve pence, was a capital felony 
without benefit of clergy. Although this offence excludes the 
idea of force on the part of the offender, and knowledge at the 
time on the part of the sufferer, it was yet placed, as to its 
punishment, on a level with highway robbery. 8 Eliz. c. 4. 

By the acts of 10 and 11 W. Ill, 12 Anne, and 24 Geo. II. 
the crimes of stealing privately in a shop, goods of the value 
of five shillings, or in a dwelling house, or on board a vessel 
in anavigable river, property of the value of five shillings, were 
made capital felonies ; thus making these offences equal to 
burglary, showing the little estimation of human life, and 
serving to prove the justice of the complaint of Sir H. Spel- 
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man, ‘ that although all things had, since the original foundation 
of the English law, upon this head, in the time of the Saxon 
monarchy, extraordinarily increased in price, yet the life of 
man was daily growing cheaper, by permitting it to be forfeited 
for the peculation of the same sum for which it had been 
forfeited in the reign of the Saxons.’ 

The punishment of death should be inflicted only when the 
public safety requires it; and this may be, when the individual 
cannot be restrained by a less punishment, or where the terror 
of the example is absolutely required to prevent the commission 
of actions which are destructive to society. The motion to 
repeal the laws to which we have already alluded, was made by 
that most eminent civilian and statesman, Sir Samuel Romilly, 
and it finally prevailed, though in opposition to the unanimous 
opinion of the twelve judges of England, expressed by Lord 
Ellenborough in the house of lords, which delayed for some 
years, but could not finally prevent, the triumph of reason and 
humanity. . 

The great question was, whether it was better, that the ex- 
tremity of punishment should be enacted, leaving it uncertain 
whether it would be executed; or whether, at the discretion 
of the judge, it might not be remitted for one of comparative 
leniency. 

In a debate in the House of Commons on this subject, May 
18, 1808, Sir Samuel Romilly stated, ‘that from returns which 
were to be found in the Secretary of State’s Office, it appeared 
that in the year 1805, there were three hundred and fifty 
persons who received sentence of death, and of whom only 
sixty-eight were executed, not quite a fifth part of the number; 
in the year 1806, three hundred and twenty-five received sen- 
tence of death, of whom fifty-seven were executed; and in 
1807, the number was three hundred and forty-three, of whom 
there were executed sixty-three. If we deduct the number 
of those who receive sentence of death for crimes, for which 
pardon is never, or very rarely, granted, and take the number 
of those who are convicted of felonies, which have been made 
capital for some circumstances which are not in truth circum- 
stances of aggravation, perhaps it will be found, that of twenty 
persons condemned to die, only one suffers death. So that it 
has been confessed from the seat of judgment, that though the 
law exists in theory, it had been almost abrogated in practice 
by the acuteness of judges, the humanity of juries, and the 
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- clemency of the crown.’ ‘By the practice on this subject, the 
crown had the painful duty imposed on it, of selecting those 
upon whom the judgment of law should be executed. In 
London and Middlesex, this is done by the privy council, but 
upon all the circuits this duty devolves upon the different 
judges of assize; and is felt by them to be the most painful of 
their duties. No rules are laid down to govern them in the 
discharge of it, but they were left to their own discretion.’(a) 

It is undoubtedly necessary to intrust to judges a discretion 
to proportion the gradations of a certain sort of punishment to 
the different gradations of the same crime; but in the punish- 
ment of death there is not any gradation. Certainly the dis- 
cretion of the judge should not extend to take the life of a 
criminal, for thereby it might be left uncertain, whether the 
sufferer were executed for the offence which he had com- 
mitted, or for some other cause; as perhaps for his bad char- 
acter prior to its commission. In those few cases in which 
life is to be forfeited, ‘the law should be clear, discriminatory, 
and decisive, and the less that is left to the arbitrary will of the 
judge the better.’ Such a discretion is contrary to the genius 
of a free state, which is governed by settled rules, deliberately 
framed, and impartially executed. The prerogative of mercy 
properly belongs to the supreme executive power, to temper 
the occasional severity of the law, and to correct the mistakes 
which will sometimes occur in its administration; but even 
there it should be exercised most rarely, and only in such 
cases, as may tend to make the law itself and those who ad- 
minister it, more reverenced. 

To strive to continue in force statutes, which were found by 
long experience to be in opposition to the sentiments of the 
nation, and which neither prosecutors, juries, nor even the 
judges themselves would execute, was a strange system; and 
yet Lord Ellenborough insisted, in his speech on the subject, 
that it was useful, by the fear of death, to deter men from the 
offence of privately stealing; and he styled the act, which was 
introduced by Sir Samuel Romilly to repeal that bloody stat- 
ute, and to fix a mild and proportionate punishment to the 
offence, ‘a speculative mode of legislating upon humanity ;’(6) 
so much more easy is it even for a great man, when engaged 








(a) See the debate in 2 Montagu on Punishment of Death, 146. 
(6) 2 Montagu on Punishment of Death, 289. 
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upon the wrong side of a question, to indulge in a vain flourish 
of words, than to assign a good reason. But the spirit of 
humanity prevailed. We find from Mr. Collyer’s book, that the 
number of capital offences has been already greatly diminished. 
Whether the code is not still of a character too sanguinary, is 
a question for the wise and conscientious legislators of Eng- 
land. Enough, however, has been done to show that the 
rights of humanity are no longer to be utterly disregarded in 
fixing the measure of punishment. 

No person is now liable to suffer death, unless for some 
felony, which was excluded from the benefit of clergy before 
or on the first day of the session of the parliament, which was 
holden in the seventh and eighth years of the present king.(a) 
This statute abolishes the benefit of clergy, with respect to 
persons convicted of felony. By the 29th chapterof the same 
session, the punishment of death is appointed only for certain 
larcenies attended with circumstances of great aggravation; as 
breaking and entering any dwelling house, stealing any pro- 
perty in any dwelling house, any person therein being put in 
fear; or stealing in any dwelling house to the value of £5. 
And now, no building but a dwelling house, ora building connect- 
ed therewith, can be the subject of burglary, either by virtue of 
that statute or at common law. It must be described, in the 
indictment, as the dwelling house of that person who has the 
independent and exclusive occupation of it, and usually sleeps 
there. But to bring a case within the meaning of the statute, 
as it regards stealing in a dwelling house, it is necessary that 
the goods should be under the protection of the house, although 
it is not necessary that the goods should belong to the owner 
of the house ; for even he would incur the penalty by stealing 
the goods of an inmate or of a lodger in his family. No 
building is deemed to be part of a dwelling for the commission 
of burglary, unless there shall be a communication between 
such building and dwelling house, either immediate or by 
means of a covered and enclosed passage leading from one to 
the other. To break and enter any building not privileged as 
a dwelling house, but within the curtilage thereof,(4) and steal- 
ing therein, and to break and enter a shop and to steal in the 
same, are now considered as less offences, and are punished 





(a) 7 & 8 Geo. IV. ¢. 28, s. 7. 
(b) A curtilage is a garden, yard, field, or piece of void ground, lying near 
id belonging to the messuage. Terms de la Ley. 
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with transportation beyond seas for life, or for not less than 
seven years, or by imprisonment not exceeding four years. 

It is still a capital felony and punishable with death, mali- 
ciously and unlawfully to set fire to any mine of coal or cannal 
coal,(a) also to set fire to, or in any wise destroy any ship or 
vessel, whether the same be complete or in an unfinished state ; 
or to set fire to, cast away, or in any wise destroy any ship 
or vessel, with intent thereby to prejudice any owner of the 
same, or of any goods on board, or any underwriter thereon ; 
also unlawfully and maliciously to set fire to any stack of corn, 
grain, pulse, hay, or wood. 7 & 8 Geo. IV. c. 30. 

It is certainly a fault in legislation to subject offences, which 
are evidently unequal in themselves, to the same measure of 
punishment, especially to the greatest. ‘Things unequal in 
themselves can never be made equal to each other, even by 
act of parliament. Excessive rigor in punishment will cast an 
odium upon the law, and will tend to secure impunity to 
offenders, by the almost invincible reluctance of the commu- 
nity to aid in its execution. 

By the 7 & 8 Geo. IV. c. 29, the distinction between grand 
and petty larceny is abolished, and every larceny, whatever 
be the value of the property stolen, is deemed to be of the 
same nature and subject to the saine incidents, in all respects, 
as grand larceny was before that act. 

For simple larceny the offender is now liable, at discretion, 
to be transported beyond the seas, or to imprisonment, and if 
a male to be publicly or privately whipped, or the court may 
sentence the offender to be imprisoned and kept to hard labor 
in the common jail or house of correction, and also at discre- 
tion to be kept in solitary confinement. 

Persons convicted of a felony, not punishable with death, 
and for which no specific punishment is provided, are liable, 





(a) * In the return home from Lancaster (A. D. 1676) his lordship took all 
the advantage he could of seeing great towns and places of note. He stayed 
some days with Sir Roger Bradshaw, whose lordship (estate) is famous for 
yielding the cannal (or candle) coal. It is so termed, as I guess, because 
the manufacturers in that country use no candle, but work by the light of 
their coal fire. The property of it is to burn and flame till it is all consumed, 
without leaving a cinder. It is lighted by a candle like amber and the grate 
stands not against the back of a large chimney, as common grates; but in the 
middle, and the folk sit about it, working or merrymaking. His lordship saw 
the pit, where vast piles of that coal were raised; and it is pity the place 
wants water carriage ; else, London would be, in the better part, served with 
it. North’s Life of the Lord Keeper Guilford, Vol. 1. p. 294. 
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at the discretion of the court, to be transported beyond the 
seas for seven years, or to be imprisoned not exceeding two 
years, and if a male, to be once, twice, or thrice publicly or 
privately whipped, if the court shall so think fit, in addition. 

Compared with the former statutes, these modern enact- 
ments display a mild spirit. But that so much should be left 
to the discretion of the court, may be a subject of regret; as 
offenders will be liable sometimes to be punished too severely, 
and sometimes to escape without adequate suffering.(a) Still, 
whoever considers the infinite shades of criminality, arising 
from difference of age, character, education, circumstances of 
temptation, and from a thousand other causes, which tend to 
aggravate or to lessen guilt, must be sensible that the task 
would be endless, to prescribe an exact scale of punishment 
for every offence, and therefore much must be left to the dis- 
cretion of the judge. 

In fixing the limits, however, regard should be had to the 
punishment which would be due to an incorrigible offender for 
the commission of the offence under the most aggravated cir- 
cumstances. [But rarely ought a judge to go to this limit; 
since it is undoubtedly a wise and just maxim of Lord Bacon, 


‘that it is the extremity of evil, when mercy has no commerce 
with misery.’ 





(a) Sir Samuel Romilly, in a speech in the house of Commons at another 
time, (May, 1810) on an act which was introduced by him, to repeal and 
modify the law relative to the punishment of larcenies from dwellings, in 
shops and on navigable rivers ; relates the following case, to show the uncer- 
tain administration of the criminal justice, in relation to punishment. 

* Not many years ago, upon the Norfolk circuit, a larceny was committed 
by two men in a poultry yard, but only one of them was apprehended ; the 
other having escaped into a distant part of the country, had eluded all pursuit. 
At the next assizes, the apprehended thief was tried and convicted; but Lord 
Loughborough, before whom he was tried, thinking the offence a very slight 
one, sentenced him only to a few months imprisonment. The news of this 
sentence having reached the accomplice in his retreat, he immediately surren- 
dered himself to take his trial at the next assizes. The next assizes came; 
but, unfortunately for the prisoner, it was a different judge who presided; and 
still more unfortunately, Mr. Justice Gould, who happened to be the judge, 
though of a very mild and indulgent disposition, had observed, or thought he 
had observed, that men who set out with stealing fowls, generally end by 
committing the most atrocious crimes; and building a sort of system upon 
this observation, had made it a rule to punish this offence with very great 
severity, and he accordingly to the great astonishment of the unhappy man, 
sentenced him to be transported. While one was taking his departure for 
Botany Bay, the term of the other’s imprisonment had expired; and what 
must have been the notions which that little public, who witnessed an com- 
pared these two examples, formed of our system of criminal jurisprudence ? ” 
2 Montagu on Punishment of Death, 212. 
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By the 56 Geo. III. c. 138, the punishment of the pillory 
was abolished, and fine and imprisonment substituted in its 
place.(a) Misdemeanors have always been punishable by 
fine and imprisonment, to which is now added solitary impris- 
onment and confinement to hard labor in the house of correc- 
tion. By the 3 Geo. IV. c. 114, even some misdemeanors of 
a highly aggravated character, as perjury and subornation of 
perjury, are punished in like manner. ‘There is, we think, 
peculiar propriety in the punishment of hard labor, combined 
with solitary confinement and prohibition of conversation and 
all social intercourse. ‘Those whocommit crimes justly forfeit 
their liberty; and as most crimes proceed from idleness, con- 
finement to hard labor operates as a punishment to the of- 
fender, and tends, in some degree, to enable him to make 
amends to society for his ill conduct. Experience has not 
hitherto warranted the expectation of reformation from pun- 
ishment of any kind. Rarely are even the young brought to 
the bar of public justice, till they have lost the blush of shame 
as well as the love of honesty. Often have we noticed in 
offenders, what seemed to resemble that ‘judicial hardness of 
heart,’ as it is styled by theologians, which is steeled against 
all moral influences, and would require a miraculous exertion 
of divine power before it would change its character. But 
still we approve of every thing which religion and humanity 
can do, to rescue these unhappy beings from present and future 
perdition. For no good deed is without fruit to the benevo- 
lent actor, though it may not produce its desired effect on the 


(a) Excessive and vindictive punlchene nts have pom ays bess odioes to the 
British nation. The cruel sentence pronounced upon Titus Oates, bad as he 
was, and manifestly bearing the guilt of perjury, tended to bring the punish- 
ment of the pillory into disuse. He was sentenced to be stripped of his 
priestly habit, to be a prisoner for life, to be set on the pillory in four public 
places of the city, and during life to be set on the pillory four times a year, 
and to be whipt by the common hangman from Aldgate to New Gate one day, 
and the next from New Gate to Tyburn, which was executed upon him with 
greatrigor. Bishop Burnet says, that this was thought too little if he was 
guilty, and too much if innocent. The L. C. J. Jeffries, when he pronounc- 
ed the judgment upon him, said to him, ‘ I must tell you plainly, if it had been 
in my power to carry it further, I should not have been unwilling to have 
given judgment of death upon you; for, I am sure, you deserve it.’ The se- 
verity of the punishment and the odium which rested upon the court for other 
causes, undoubtedly led to the proceedings for the reversal of the judgment 
against him, and to his pardon, at the revolution of 1688. He was considered 
so much of a sufferer in the cause of protestantism and liberty, that a small 
part of his pension was restored to him. He had the fortune, tvo, to outlive 


his cruel judge, Jeffries, and others of his enemies. 10 State Trials, Howell's 
ed. 1317. 
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mind of him for whom it was intended. The great field for 
planting the seeds of morality and religion, to which govern- 
ment and all good citizens should direct their efforts, is the 
education of youth,—that they may learn the happiness and 
security of virtue, before they have begun to taste the poison- 
ed pleasures of vice. 

The defects in the law relating to accessories have been 
supplied by 7 Geo. IV. c. 64. At the common law, an ac- 
cessory to a felony could not be tried, unless the principal had 
been attainted either by judgment of conviction, or by process 
of law, so that if the principal stood mute of malice, or chal- 
lenged peremptorily above the legal number of jurors, or 
refused to answer directly to the charge, the accessory could 
not be put upon his trial. Hence it followed, ‘ that the acces- 
sory, who frequently is the leader, contriver, and real principal 
in the villainy, was permitted to bid defiance to the public 
justice, merely because the instrument employed by him could 
not be prevailed upon to deny the charge, and put himself 
upon a legal trial.’ Foster, 363. ‘To compel him to plead, 
he was liable, upon his obstinate refusal, to be pressed to death; 
and the history of the English law contains instances of in- 
dividuals, who have submitted to this cruel alternative.(a) We 
presume, that one inducement to this course might have been 
to save the forfeiture of their goods and estate, which was one 
of the consequences of a conviction for felony. So also, if 
the principal died before attainder, or were admitted to the 
benefit of clergy, or received a pardon, and duly pleaded such 
pardon, the attainder was barred, and the accessory would 
escape. ‘These defects were partly remedied by the statute 
of 1 Queen Anne, c. 9, the provisions of which are included 
in the above act of 7 Geo. lV. c. 64. And now, if any person 
shall counsel, procure, or command another to commit a felony, 
whether the same be at common Jaw, or by statute, he is 
deemed guilty of felony, and may be indicted and convicted, 
either as an accessory before the fact to the principal felony, 
together with the principal felon, or after his conviction, or he 
may be indicted and convicted of a substantive felony, whether 
the principal has been previously convicted or not. 





(a) Several cases of this kind, which occurred during the protectorate of 
Oliver Cromwell, are mentioned in Whitelock’s ‘ Memorials.’ The law was 
never administered, in England, perhaps, with more vigor, than during the 
period of that usurper. This punishment of the peine forte et dure, as it was 
styled, was not abolished till the 12 Geo. IIT. c. 20. 
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The following is the only provision which we find in the 
revised statutes of the state of New York on this subject : ‘an 
accessory before or after the fact, may be indicted, tried, con- 
victed, and punished, notwithstanding the principal felon may 
have been pardoned, or otherwise discharged, after his con- 
viction.” 2 R.S.727. But in Massachusetts, a person charged 
as an accessory in a capital felony, cannot be put on trial, with- 
out his consent, until the principal has been convicted. This 
point was settled by the Supreme Judicial Court, in the case of 
James Phillips, in Middlesex, 1820. He was indicted as an 
accessory before the fact, to a burglary, in the case of the mur- 
der of Mr. Gould, of Stoneham. 16 Mass. R. 423. Daniels, 
the principal, destroyed himself in prison before trial, and so 
the accessory escaped. Our law is therefore defective in this 
respect, as the accessory is often more guilty than the principal, 
by putting into his hands the instrument and supplying the 
means for effecting the evil purpose. Where a person receives 
stolen goods, knowing the same to have been stolen, he may, 
by the act of 1804, c. 143, s. 11, be prosecuted therefor, as 
for a misdemeanor, although the principal shall not have been 
prosecuted. We have known instances under this act, where 
the principal has been used as a witness to convict the receiver, 
and this is the practice in England. But the whole amend- 
ment of the common law on this subject, in the British statute, 
may, we think, be properly introduced into our own code. 

The offence of bigamy is declared, by the 9 Geo. IV. to be, 
if any person being married, shall marry any other person 
during the life of the former husband or wife, whether the 
second marriage shall havetaken place in England or elsewhere. 
And the offender may be tried and prosecuted for the felony 
in the county where he shall be apprehended, or be in custody, 
as if the offence had been there committed. This provision 
is similar to the law of Massachusetts of 1784, c. 40. But 
prior to the act of 9 Geo. IV. if the second marriage took 
place out of the jurisdiction of the law of England, it was not 
punishable under that law. 

The whole statute law relating to the offence of cheating, 
whether by false pretence or by privy tokens, is now contained 
in the 7 and 8 Geo. IV. c. 29, which repeals the former act 
of 33 Hen. VIII. c. 1, denominated the privy token act, and 
portions of the 30 Geo. II. c. 24, and of 52 Geo. III. c. 64. 
Cheating at common law is confined to the fraudulent obtaining 
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the property of another by any deceitful and illegal practice 
or token, (short of felony,) which affects the public, 2 E. P. C. 
118, as cheating by means of false weights. This new enact- 
ment is nearly the same as the old, but by a proviso which is 
contained in the 53d section, an alteration is introduced into 
the law, which was wanted. It declares, that whereas a failure 
of justice frequently arises from the subtle distinction between 
larceny and fraud, if any person shall by any false pretence, 
obtain from any other person, any chattel, money, &c. with 
intent to defraud any person of the same, every such offender 
shall be guilty of a misdemeanor and punished as there direct- 
ed: provided, that if upon trial of any person for such mis- 
demeanor, it shall be proved, that he obtained the property in 
any such manner as to amount to larceny, he shall not for that 
reason be acquitted of the misdemeanor, nor shall he afterwards 
be liable for larceny upon the same facts. ‘Those who have 
attended to the subject have sometimes found the great difficulty 
of deciding in a given case, whether it was a fraud or a larceny ; 
and it is undoubtedly true, that sometimes this offence is com- 
mitted under such circumstances, that an indictment in either 
form, for felony or for fraud, would be sustained in law. The 
wisdom of the proviso in the English statute is, therefore, 
apparent, and it is to be wished, that it should be introduced 
into our own system. 

Not only are gaming houses considered as common nuisances, 
but so also are ‘ the mischievous and unlawful games called 
lotteries ;? and this has been the law of England since the 10 
& 11 W. lil. c. 37. Some have entertained a doubt as to 
the right of the legislature to prohibit lotteries and the sale of 
lottery tickets, as a restraint on trade, regarding the former as 
a species of traflic, and the latter in nature of negotiable notes 
of hand, transferable by delivery. But a lottery is a game of 
hazard, in which money or merchandise, and sometimes land, 
are deposited as prizes for the holders of the fortunate tickets. 
Whether an adventurer shall gain or lose, depends not on any 
certain calculations, buton chances. Experience proves, that 
all gaming is unfriendly to industry. Lotteries in particular 
are found to draw off the minds of adventurers from a relish 
for labor and its pure rewards, by exciting extravagant hopes 
of gain, which are rarely realized. Nor is this excitement 
confined to the poor, and those who can ill afford to apply 
their money to the purchase of tickets. Like the spirit of all 
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other gaming, it sometimes rages in persons of a higher grade, 
and produces in them also its destructive effects. Now it is 
the duty of government to encourage good morals, to which 
nothing is more conducive than nabits of industry. Oa this 
principle alone, and more especially if it is found, that lotteries 
attract the idle and inconsiderate into a vain and foolish expense 
of time and money, tending to the impoverishment of their 
families, and destructive of the common good, we cannot 
doubt, that it is the right and duty of government, in their 
wisdom, to restrain them, or to prohibit them altogether. 

Whether, at this day, there is in England any lottery au- 
thorized by law, does not appear from this volume. We believe, 
however, that the public sentiment there, as well as in New 
York, Massachusetts, and some of the other states, is highly 
favorable to putting an end to all gaming of this description 
under the form of jaw. And all that is wanting to give effect 
to the existing law on this subject in Massachusetts, is the 
decided co-operation of a virtuous community, on which more 
depends to give efficacy to the laws than is generally supposed. 
For it is not to be expected, that public officers, though eminent 
for good morals in private life, and even zealous in the discharge 
of public duty, are not rendered more diligent by knowing that 
the public eye is upon them, which, while it requires, is ready 
to applaud their fidelity. 

It was not till the year 1702, that, in England, persons 
called as witnesses for defendants on trial for treason or felony 
were permitted to be sworn ; nor is it, even to this day, allowed 
to a party on trial for felony to have counsel, excepting in 
matters of law arising in the course of his trial. But the 
privilege of counsel was always allowed to persons on trial for 
a misdemeanor. Why counsel should be denied to a party 
whose life is at stake, and allowed in a case affecting only his 
personal liberty and property, is not very intelligible, unless it 
was meant as a declaration from the highest authority, that the 
latter were to be considered of more value than life. The 
principle on which this denial is grounded is, that it is not neces- 
sary for the prisoner to have assistance as to matters of fact, 
but he is to defend himself upon the plain truth, which is pre- 
sumed to be best known to himself, without any dilatory arts or 
evasions. It is supposed also, that the court is so far of counsel 
for the prisoner, that it will not see him suffer from want of 
needful assistance to conduct his defence according to law. 
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But a knowledge of the law is required to determine what facts 
are pertinent te a defence, which can only be derived from a 
confidential communication between the party and his counsel. 
In many, if not in most cases, the judge is the last person, to 
whom the party would choose to confide the circumstances of 
his case; nor would the judge himself be desirous of such 
special confidence. Besides, a fact may be pertinent at one 
stage of a trial, which would be properly rejected at another ; 
and hence the skill of learned counsel is wanted to arrange 
the facts of the defence, and the order of their introduction, 
as well as to argue the questions of Jaw which may arise in 
the course of the trial. ‘The anecdote of the Earl of Shafis- 
bury, the author of the Characteristics, is well known. He 
was a member of the house of commons, when the bill of 7 
Anne, c. 21, regulating trials for high treason, was under con- 
sideration. In attempting to utter a premeditated speech in 
favor of that clause in the bill, which allowed to the prisoner 
the benefit of counsel, he fell into such disorder, that he was 
not able to proceed. But, having at length recovered his 
spirits, and together with them the command of his faculties, 
he drew such an argument from his own confusion as more 
advantaged his cause, than all the powers of eloquence could 
have done: ‘for’ said he, ‘if I, who had no personal concern 
in the question, was so overpowered with my own apprehen- 
sions, that I could not find words or voice to express myself, 
what must be the case of one, whose life depended on his 
ability to defend it?’(a) 

The constitution of the United States, and we believe that 
of each of the states, have expressly secured to the accused 
the privilege of the assistance of counsel in all criminal prose- 
cutions. If such a man as Algernon Sydney was, upon his 
trial, brow-beaten by his merciless judge, and by an ungener- 
ous interruption, diverted from the true ground of his defence ; 
what other fact is wanted to prove the value of counsel ?(£) In- 
deed, the aid of learned and faithful counsel is not less useful 
to the court than the prisoner. For it is the duty of counsel 
to study his case, and to defend him with all zeal and ability, 
so that neither the judge nor the jury may, through inadvert- 





(a) 2 Ralph’s History of England, from the restoration of Charles II. to the 
death of William III. 613, in note. 

(b) See the account of this trial in 9 State Trials, Howel’s ed. 818, and in 
Ralph’s History of England, vol. I. 
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ence, or from any other cause, suffer any thing to happen to their 
client which is not warranted by law and right. 

The statute of 9 Geo. IV. c. 32, authorizes the affirmation 
of Quakers and Moravians to be taken in evidence in criminal 
trials as well as in civil actions. It also permits, in cases of 
forgery, the party whose name is forged, or who has an inter- 
est in the deed or writing charged to be forged, to be a witness. 
Prior to this statute such person was deemed an incompetent 
witness, by reason of his supposed interest in the event. In 
the trial of Henry Fauntleroy, Esq. at the Old Bailey, Octo- 
ber 30, 1824, before Justice Park and Baron Garrow, for 
forging the name of Miss Frances Young to a power of attor- 
ney, under which he transferred £5450, long annuities of her 
money in the stocks, before she was admitted to be sworn as 
a witness, the counsel for the prosecution proved, that the 
Bank of England had replaced the stock, of which she had 
been defrauded by the prisoner ; it being absolutely necessary 
to show, as the law then was, that she had no interest in the 
prisoner’s conviction, before she could be allowed to testify, 
that her signature to the warrant of attorney was a forgery. 
This rule of exclusion has been repeatedly considered by em- 
inent judges in England as an anomaly.(a) The remarks of 
Kent, C. J., in the case of The People v. Howell, 4 Johns. R. 
296, show, that though the old English rule on this point was 
adopted in practice in New York, it was not approved in princi- 
ple. ‘The ancient rule in England, that a witness whose name 
was forged, was incompetent to prove the forgery on an indict- 
ment, because he was interested in the question, still prevails 
in their courts, and it was adopted in this court in the year 
1794. ‘I'he ground or reason of that decision are not before 
the public, and we therefore do not know them. But since 
that time, the question of interest has been investigated and 
defined with more precision, both in England and in this state. 
The rule now, in all such cases, and I believe I may say in 
almost all criminal cases, except in the case of a forged instru- 
ment, is, that the witness is to be received, if he be not inter- 
ested in the event of the suit, so that the verdict could be 
given in evidence in an action in which he was a party. The 
interest which the witness may have in the question is no lon- 
ger the test. That degree of interest goes only to the credit 


(a) 4 East, 582, Rex v. Boston. 7 T. R. 60, Smith q. t. v. Prager. 
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of the witness. The exclusion of the witness, in the case of 
forgery, has, therefore, now become an anomaly in the law of 
evidence, for it is certain, that the conviction of the party 
charged with forging a check, cannot be given in evidence in 
a subsequent civil suit on the check; and as the reason of the 
old rule has ceased by a sounder definition of the question of 
interest, and as it is now applied to other criminal cases, it 
would seem to be fit and proper, that the rule itself should no 
longer be applied to the case of forgery.’ In Massachusetts 
the anomaly never existed, the person whose name is forged 
having always been deemed there a competent witness to 
prove the forgery in a criminal prosecution. In the case of 
John Searle, who was tried for forgery in the Supreme Judi- 
cial Court, in Suffolk, February term, 1802, before Paine, 
Strong, Sewall, and Thatcher, justices, the court refused to 
hear an argument from Mr. Otis, who was counsel for the 
prisover, whether Giles Alexander, Jr. whose name had been 
forged, was a competent witness to prove the forgery. Judge 
Paine said, that it had been repeatedly settled, upon argument, 
that the person injured was a competent witness, and that his 
interest in the question went only to his credit. [MS.] 

A point of evidence is settled by 9 Geo. IV. c. 31, s. 18, 
on the necessity of which, in order to complete the crime of 
rape, there have been conflicting opinions. It is now declared 
not to be necessary, in any such case, to prove the actual 
emissio seminis, in order to constitute a carnal knowledge, but 
that the offence shall be deemed complete upon proof of 
penetration only. The like proof is now declared sufficient to 
sustain an indictment for rape in the state of New York.(a) 

As we derived the originals of our law from England, and 
are accustomed to regard the decisions of their courts with 
the highest respect; we shall detain our readers to point out 
some new provisions on the practice in criminal cases; and it 
is undoubtedly true here as there, ‘that the technical strict- 
ness of criminal proceedings may in many instances be re- 
laxed, so as to ensure the punishment of the guilty, without 
depriving the accused of any just means of defence: and 
thereby the administration of justice may in other respects be 
rendered more effectual.’ And here we may remark, in pass- 
ing, that in England justice is administered in the most public 


(a) 2. Rev. Stat. 734. 
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manner, both for the sake of the example and that the law 
may be known. ‘The people there have always required their 
courts of justice to be held in places known and accessible to 
all the community. In the administration of the criminal 
justice, too, all the citizens, whether rich or poor, learned or 
ignorant, have a personal interest. And therefore, if a court 
of this description should be held in a retired or in an incon- 
venient situation, so as to be a frequent subject of complaint 
from the mere circumstance of its location; the government 
would, we think, find it for their interest as well as their duty, 
speedily to remove such cause of complaint. In this respect, 
too, their example is worthy of imitation. 

No indictment is now liable to be abated by reason of any 
dilatory plea of misnomer, or want of addition, or of a wrong 
addition ; but the court may amend the same, and require the 
party to plead. 7 Geo. IV. c. 64,s.19. It was decided by 
the twelve judges in 1822, where a prisoner refused to dis- 
close his name, that he might be indicted as a person whose 
name was unknown, but who was personally brought before 
the jurors by the keeper of the prison. Russ. & Ry. 489. 

Where the names of all the owners of the property in the 
case of partners and other joint owners, are not known, it is 
made sufficient in an indictment to name one of such partners, 
and to state the property as belonging to him, ‘and another or 
others.’ 7 Geo. IV. c. 64, s. 14. 

No indictment or information may now be stayed and re- 
versed for omitting to state the tume at which the offence was 
committed, in any case where time ts not the essence of the 
offence, nor for stating the time imperfectly, nor for stating the 
offence to have been committed on a day subsequent to the 
finding of the indictment, or exhibiting the information, or on 
an impossible day, or on a day that never happened. Ib. s. 20. 

If a person upon his arraignment for any offence, shall stand 
mute of malice, or will not directly answer to the indictment, 
the court may order the clerk to enter a plea of not guilty, 
which shall have the effect to put him on trial, as if he had 
actually pleaded to the same. 7 & 8 Geo. IV. c. 28, s. 2. 

It is made lawful for every court of record, to cause the 
record on which any trial may be pending in any civil action, 
or in any indictment for a misdemeanor, when any variance 
shall appear between any matter, in writing or in print, pro~ 


duced in evidence, and the recital thereof upon the record 
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whereon the trial is pending, to be amended in such particular 
by some officer of the court, on such terms as the court shall 
think reasonable. 7 Geo. IV. c. 15. 

One of the great evils which had for ages been felt in Eng- 
land from the excessive rigor of the criminal code, was the 
facility with which judges, and all concerned in the adminis- 
tration of justice, yielded to captious and even frivolous objec- 
tions to screen a party on trial from conviction. But now that 
reason and humanity have resumed their legitimate sway, 
and the laws have begun to be tempered by a milder spirit, 
the ground on which frivolous objections rest, is removed, and 
the law becomes, in reality, more worthy of reverence, and 
more effectual to promote the ends of society. 

Every punishment for felony not capital, after it has been 
endured, now has, upon the civil rights of the sufferers, the 
effect of a pardon under the great seal, and no misdemeanor, 
except perjury, renders a party an incompetent witness in any 
court or proceeding, civil or criminal, after he has undergone 
his punishment. 7 &8 Geo. IV. c. 28, s. 13. 

To abridge the language of statutes relating to any offence, 
and to supply a convenient rule of interpretation, it is enacted 
by the 14th section of the last mentioned act, that wherever a 
statute uses words importing the singular number or the mas- 
culine gender only, it shall be understood to include several 
matters as well as one matter, and several persons as well as 
one person, females as well as males, and bodies politic as 
well as individuals, unless it be otherwise specially provided, 
or there be something in the subject or context repugnant to 
such construction. 

By the 39 & 40 Geo. III. c. 94, s. 3, authority is given to 
justices of the peace, to commit for safe custody, persons 
under derangement of mind, and apprehended to be danger- 
ous, which is not only to secure the persons and property of 
others, but that the unhappy individuals may themselves be 
taken care of. 

All the laws relative to the qualifications and appointment of 
jurors, have been revised and condensed into the act of 6 Geo. 
IV. c. 59; and at the end of the volume is the statute of 4 
Geo. IV. c. 76, respecting the solemnization of marriages. 
On all these new acts, the greatest care seems to have been 
bestowed, both to abridge their Janguage and to render its 
meaning precise and definite. 
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After the lamented death of Sir Samuel Romilly, who de- 
voted so much of his time and his great talents to the melio- 
ration of the criminal law, his views were carried forward by 
Sir James Mackintosh, who finally succeeded in inducing the 
house of commons to bend its attention to this object. Since 
the year 1825, the subject has been followed by Mr. Peel, the 
Secretary of State for the Home Department, of whom Mr. 
Brougham, in his celebrated speech, on the state of the law, 
Feb. 7, 1828, observed, ‘that he had power, from his situa- 
tion, to effect reforms which others hardly dared to propose; 
his connexions in the church and state rendering his services 
in this department almost invaluable.” The revision is still 
proceeding under the care of this gentleman, who, inheriting 
the spirit of Romilly, is much more fortunate than he was in 
possessing the favor of the administration towards completing 
this great and necessary work. 

In a speech in the house of commons, Feb. 18, 1830, Mr. 
Peel took the opportunity to mention what had been done 
with respect to the criminal law, a short extract from which 
will present a condensed view of the subject. ‘In the year 
1825, an act was passed to consolidate and improve the laws 
relating to criminal justice. ‘That act tended to remove the 
difficulties attending the conviction of an accessory before the 
fact; it regulated the expense of technical defences, and it 
corrected some abuses in the estreating of recognizances. 
Four acts for the improvement of criminal justice were then 
passed. ‘The first abolishes benefit of clergy, making a par- 
don under the sign manual equivalent to benefit of clergy. 
The second consolidated the Jaws respecting burglary, embez- 
zlement, and theft, the offences against property. The third 
had the same effect with respect to the laws relating to mali- 
cious injuries against property; and the fourth related to the 
consolidation of laws concerning remedies against the hundred. 
In 1828 an act had been brought in to consolidate the laws 
respecting offences against the person; and | have the satis- 
faction of knowing that great advantages have accrued to crim- 
inal justice from the acts I have introduced. In all, two 
hundred and seventy-two acts have been repealed, all the 
provisions of which that were worth retaining are included in 
eight acts of parliament; and I do not find that any inconven- 
ience has resulted from either the repeal or the substitution. 
Having stated what has been done, I will now proceed to state 
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what I further propose to do. In the course of the present 
session, sir, I propose, with the assistance of my right honora- 
ble friend, the Master of the Mint, to introduce a bill for the 
consolidation of the laws relating to all offences against the coin 
of the realm; and it is our purpose to suggest, that such 
offences should be no longer punishable as high treason. We 
likewise mean to propose the consolidation of all laws relating 
to forgery.’ 

The reformation of the law seems to have been delayed to 
render illustrious the reign of the present king, who has already 
shown such wisdom and liberality in the emancipation of his 
catholic subjects. Future ages will speak of this period with 
grateful admiration of the wise policy, which has thus secured 
to all classes of the British nation freedom of religious opin- 
ion and equal civil rights. The history of past time has de- 
monstrated, that it is vain to attempt to enchain the free mind, 
and that persecution serves most effectually to rivet it to its 
errors. You cannot control the faith of men, but you may 
command their affections, by making it for their interest and 
happiness to strengthen and support the state. 

It seems to be time to relieve the patience of our reader. 
If we could impart to him the pleasure which we have had in 
poring over this dry book, he would probably feel himself 
richly repaid for the trouble of reading these remarks. We 
will, however, venture to recommend to him, if he has leisure 
and taste for the study of the criminal law, to look into it, for 
the sake of its valuable notes, after he has well studied the 
volume of Sir Michael Foster, and the History of the Pleas of 
the Crown by Sir Matthew Hale. But may we not ask, who 
now reads the immortal writers on the criminal law? Not, 
however, that we would be understood to recommend to the 
ingenuous student to devote himself to the practice of the 
criminal courts only, and thus ‘to draw all his business and 
importance from the crimes and vices of society.’ But we 
believe that the study of the criminal jurisprudence is not to 
be neglected by the law student, because it contains ‘that 
learning which shows how life, honor, and innocence are to be 
defended, when they shall happen to be injuriously attacked.’ 
Many lawyers have laid the foundation of their fame and for- 
tune in an able defence of this character; and formerly thee 
most eminent of the profession were ready to extend their aid 
to the miserable; convinced that in that way they served public 
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justice, by their watchful regard to its correct administration. 

Of law books it may be said with much truth, that they are 
in great measure made out of each other. Scarcely a new 
principle of law is discovered in the course of a century, 
although new cases arise daily, to which old principles are 
applicable, and the wisdom of the judge consists in finding the 
true principle, and in making the proper application. Like the 
principles of mechanics, which are few, but applicable to an infi- 
nite diversity of subjects. From the rapid increase of the volumes 
of reports, both in England and in our own country, will it not 
become necessary shortly to condense each into its simplest 
elements? Perhaps the common fault of the age is, not in 
reading too much, but too many books. For the consolation 
of the poor student, however, who groans under the oppressive 
tax of new publications, and withewhom we well know how to 
sympathize, we will add, as the result of experience and of old 
observation, that few books are worthy to be read once ; but 
when one is found to be worth reading once, let him read it 
five or six times. It will in this way impart to him its rich- 
ness, and essentially feed and strengthen his mind. 





Art. I1.—OPINION OF COUNSEL ON QUESTIONS OF 
INSURANCE. 


Interest at risk ;—Return of Premium. 


Four policies of $5000 each were underwritten by four in- 
surance companies on the 18th May, 1827, on cargo of brig 
Clio, at and from Boston, for the term of eighteen months ; 
on the same day, four other policies for $5000 each, were 
underwritten by the same companies on cargo of the brig Clio, 
at and from her port of lading in Brazil, to continue for the 
same period, namely, eighteen months from the date. 

The Clio sailed from Boston on the voyage insured with a 
cargo amounting to $16,916. The amount shipped at her 
port of lading in Brazil was $26,170. On the 18th November, 
1828, when the first policies expired, the brig was lading at 
New California, and sailed thence on the 11th December 
with a cargo amounting to $28,090, with which she arrived 
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safely at Boston. On the 5th of March, 1829, the following 
endorsement was made on the six policies made by three of 
the companies above referred to : 

‘March 5th 1829. ‘The company hereby agree to extend 
and continue the within policy on cargo of the brig Clio from 
and after the term of eighteen mogths limited until her arrival 
at port of discharge in the United Siates, at a pro rata premium 
for the additional time.’ 

No such endorsement was made on the policies executed 
by the fourth company. 

On the 27th March, 1829, a new policy was made by another 
insurance company for $10,000, on cargo of brig Clio, at, to, 
and from all ports and places for and during the term of one 
year, commencing 18th November, 1828. 

On these facts the followittg questions arise : 

1. Was any portion of the cargo of the brig Clio uninsured, 
so that the policy of the last mentioned company attached to 
it, and if any, what portion? 

2. Are the assured entitled to any return premium from the 
companies who underwrote the eight policies abovementioned ? 
Or in other words, for what amount did each of said policies 
attach ? 

First : By the clause respecting prior insurance contained 
in all the policies it is settled that the insurance company last 
mentioned, were only responsible for the surplus of the cargo 
not insured by the former policies. These policies all expired 
by their own limitation on the 18th November, 1828 ; and the 
property was in fact wholly unprotected by insurance, from 
that day till March 5, 1829, when the endorsement above 
stated was made on svz of the policies originally effected. 

I consider this transaction as equivalent to the making of 
new policies to take effect (by relation) on the 18th November, 
1828, and to continue, not for a specific period, but indefinitely 
until the arrival of the vessel at her port of discharge; and as 
they were upon the cargo of the Clio, they attached to all the 
property on board composing cargo on that day. Whatever 
was laden subsequently was not covered by those policies. 

The policy effected at the insurance office last mentioned 
assumed the risk at and from all ports and places, and therefore 
whatever cargo the brig had when she sailed from New Cali- 
fornia which was not covered by the preceding policies, was 
protected by that of the last mentioned company, who are of 
course entitled to a premium for that amount. 
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Second: The other question is one of more difficulty. It 
appears that there was over insurance by the first set of policies 
about $3000, and by the second set about $11,000, and the 
inquiry is, if the assured, having paid premium on $14,000 
more property than was at risk, are entitled to any return 
premium, and how much from each office? I say that the 
assured have paid the premium, because the giving of notes 
is payment, or equivalent to payment. The general rule is, 
that the assured shall have a return of premium for the amount 
of short property at risk, and if those policies had all been 
done at one office, there would be no difficulty in making the 
adjustment, nor would there be any if the order of time in 
which they were effected could be ascertained, for then the 
companies who effected the earlier policies, would be entitled 
to the whole premium, and the later ones would be bound to 
return the premium on such amount as these policies did not 
attach upon; but it is understood that the priority cannot be 
established in this case, and that all the policies are to be con- 
sidered as simultaneous or concurrent. By the law of insur- 
ance, though an owner cannot recover more than the amount 
at risk, yet he may, if he chooses to pay double premium, 
effect double insurance with different companies or individuals, 
and in case of loss he may claim and sue for the amount under 
either of the policies and against either insurer at his election ; 
therefore, by law, independently of special contract, or of any 
usage to the contrary, all the different insurers in concurrent 
policies are entitled to retain the whole of their premiums, if 
the property at risk was equal to the amount insured in each 
policy, because each insurer is liable to be called upon by the 
assured to pay the whole amount of the loss to the extent of 
his insurance ; consequently, if there is no express contract, 
and no usage exists by which in these cases the underwriters 
are bound to return the premium for short property, the owners 
of the Clio are not entitled to any such return. But, upon 
inquiring of several of the presidents of insurance companies 
and of sundry merchants, I am informed that it is clearly 
understood as part of the contract between the parties, when 
insurance is effected at different offices on the same day, that 
in case of loss each company is to bear its proportion with the 
others, and is to return a similar proportion of the premium, 
in case the property shipped and at risk is less than the ag- 
gregate amount insured by all the policies, and that settlements 
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are always made according to these principles. If this be the 
fact, the question above stated is answered in the affirmative, 
namely, that the owners of the Clio are entitled to a return 
from each of the companies under the first set of policies, of 
the premium upon one quarter of the difference between 
$16,916 and $20,000, and the same proportion under the 
second set, of the difference between $9,254 and $20,000. 





Art. IIL—CUSTOMS AND ORIGIN OF CUSTOMARY 
LAW. 


Att the rules which relate to the social connexion of men, 
whether they be those which regulate their conversation, their 
public duties, or their private rights, whether they be rules of 
language, of government, or of jurisprudence, derive their 
existence, and of course their force, from consent. They are 
in their essence and origin conventional. However different 
in their purposes, the mode of the formation of them all must 
have been by the same slow and occasional process, deriving 
their authority from consent founded on convenience and 
fitness, and their system from the force of custom, from the 
instinct of imitation, and the necessity of correspondence. 
These are the elements of these institutions ; and it is by the 
study of these institutions in relation to these elements, by 
analysis and deduction, that the sciences of language, of gov- 
ernment, and of jurisprudence are formed. Metaphysics, on 
the contrary, may be called an individual, in opposition to these 
social or constitutional sciences ; and the same distinction may 
be drawn between the latter and the physical sciences. Because 
the sciences both of physics and metaphysics consider the 
subjects of which they treat in respect to the innate powers 
and qualities which they possess, per se, and independently 
of any artificial causes, (by which we mean conventional or 
instituted by man,) and which, however they may relate to 
things external to themselves, and. may be developed and 
brought to light, by accidental events, may be said always to 
exist independently of them. Thus an acid may be imagined 
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to have had that propensity which makes it unite with an alkali, 
if there had been no such thing as an alkali. And the human 
mind may be supposed to have been placed in a physical 
machine different from our present bodies, which would not 
have conveyed to it through the medium of the senses, the 
materials, by the use of which the imagination displays itself ; 
and yet we can conceive that it might still have had this dor- 
mant faculty or principle of action. 

Language is, as it has been called, the gift of God; not by 
a direct delivery, but by the endowment of mankind with a 
similarity of perceptions and conceptions of objects, and the 
power of representing those conceptions by sounds, according 
to certain principles of analogy and association, from which the 
fundamental similarity of all languages proceeds. In the same 
sense the sciences of law and government are, as Demosthenes 
says of the laws in his celebrated description of them, ‘ svgnex 
xas Swgov Oex,’ or as Cicero says of them, ‘insite in natura.’ 
It is in.the same view of them that Cicero says that their 
power ‘non modo senior est quam ztas populorum et civitatum, 
sed equalis illius ccelum atque terras tuentis et regentis dei.’ 
In this gense laws and government being the result of certain 
innate social principles and necessities, modified by the influ- 
ences of our physical constitution, and our relation through this 
to this globe which we inhabit, having their origin in the plan 
of our Creator, may be said to be actual parts of this divine 
model. In the same manner Cicero says of virtue, ‘ est 
autem virtus nihil aliud quam in se perfecta et ad summum 
perducta natura.’ But as virtue, in the contemplation of men, 
is merely the regulation of our conduct upon certain principles 
of conscience and good feeling, so jurisprudence and politics, 
as sciences, consider their rules only as having their existence 
and authority by the appointment and institution of men, and 
refer to their fundamental causes as found in nature, only to 
explain their meaning and the extent of the power with which 
they were instituted. As the principles of society only become 
perceptible to us by the history, and only have their force and 
operation as rules by the recognition of society itself, and 
since the study of them as a science is practical, and to apply 
them to our relations with others, and not speculative, to ana- 
lyse their nature, we naturally consider them asonly having their 
existence when thus recognised and ratified. For the stage 
at which a science takes up its subject, depends of course upon 

VOL, 1V.—NO. VII, 4 
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the purpose to which it is to be applied. It may be said of 
them all, that they have their origin in nature; yet as subjects 
of scientific study, they are taken up in some artificial point of 
view, according to the purpose of their application, and to the 
eyes of most persons have no existence, except as objects of 
human contemplation and use. 

This distinction between those sciences which relate to sub- 
jects which have an immediate, necessary and independent 
existence, and those which treat of subjects which derive their 
origin and qualities from the appointment of society, or con- 
sent, is extremely important and useful to show the different 
mode of investigation applicable to each; and to explain the 
reason why the mode employed in the investigation of either of 
the subjects last mentioned, is applicable to the other; whether 
the use and enjoyment, as well as the authority of the institution, 
depends upon consent, as that of language does; or whether it 
may be in particular cases adverse, as it is in respect to pro- 
perty and political rights. ‘They are indeed all constitutional 
sciences,(a) and the science of law as much so as that of gov- 
ernment; the commission, use, and prerogative of whose prin- 
ciples are to be found only in the motives and purposgs of the 
consent which constituted them, and from which they derive 
their power. Whatever does not come within the purpose of 
any of the subaltern rules, is beyond its commission, and 
can only be decided by a reference to the same organs of 
consent by which these rules themselves were established. 
It makes no difference whether the record of this consent is to 
be found in custom or in a written constitution, ‘ Nam quid 
interest,’ says the Digest (1. 3, 33) an suffragio populus volun- 
tatem suam declarat, an rebus ipsis et factis. In either case 
the extent of its application, if it cannot be found in the words 
alone, must be sought for either philosophically by the reason 
of the thing, or historically by the circumstances in which it 
originated. 

There are various reasons on account of which the consti- 
tutional, or what is the same thing, the scientific study of those 
laws which relate to our personal rights in relation to the gov- 





(a) That part of the laws of a society which relate to its political constitu- 
tion is generally distinguished by the name of constitutional law, because men 
appeal more frequently in its discussion to the manner of its original formation 
or constitution, to interpret it. But there is in fact no proper distinction of 
this sort, because this mode of interpretation is equally proper, though not 
equally common, in respect to all laws. 
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ernment under which we live, and our property only mediately 
through this relationship, always precedes that of those which 
relate to the rights of property between individuals. For in 
the first place, by a sort of social instinct, by a happy adapta- 
tion of which to their purposes, they are always stronger and 
more lively in proportion as they are more vital to society, and 
less connected with the every day motives of human conduct, 
men are naturally more jealous and more strongly excited in 
respect to the former; and as the principles of these are few 
and simple, and depending upon considerations as obvious as 
they are important, are easily brought to light in the blaze of 
those political excitements, which call forth the same boldness 
and acuteness in conceiving and understanding, as it requires 
courage and conduct to establish the principles which are at 
stake; and moreover as there is no tribunal but that of reason 
itself, to which the parties to the disputes respecting them can 
appeal, and they must necessarily act as their own judges; 
for the same reason that international law is more easily reduced 
to a science than municipal law, the philosophical study of 
politics would naturally take the same precedence of that of 
jurisprudence, strictly so called. On the other hand the prin- 
ciples of jurisprudence are only evolved in the same way 
with those of moral conduct, by a long series of obscure, 
extremely complicated, and minute transactions, the self-per- 
formed experiments of society, by an induction from which, 
as its phenomena, the principles of the science are deduced. 
Of course it must be practised as an art before it becomes a 
science. The abuses which arise from a misconception of its 
principles are not very urgent or very easily perceived; and 
the study of them until the inconveniences of these abuses 
become quite intolerable, (which are more apt then te be cor- 
rected by an appeal to legislation, than by a scientific applica- 
tion of the remedial provisions of the system of law itself,) 
requires an inbred fervor of mind, which is independent of 
external excitements, or rather which is as easily excited to 
comprehensive and patient contemplation by the miracles of a 
rose bud, as by the dangerous wonders of a volcano, and 
which generally belongs to men whose genius is too apt to be 
forestalled by such studies as shut them up in their closets and 
make them poets and philosophers before they can have had 
an opportunity to become statesmen and jurists. A form of 
government and of society like that of Rome—which, by mak- 
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ing all its well educated men almost necessarily instrumental 
in the administration of its laws, the practice of them the most 
dignified of all employments, and their study the completion and 
key-stone of all the rest, concentrated upon them as upon a com- 
mon focus, the analogies ofall other arts, sciences, and pursuits— 
was the best to promote the science of jurisprudence.(a) On 
the contrary the constitution of England has been the most 
favorable, as its history will show, to the study of political 
science, because it contains more elementary parts, more 
equally balanced, and moreover more shut out from such for- 
eign interferences as would have had a tendency to interrupt 
the natural operation of its own ingredients than any other. 
The consequence is, that there is no country in which political 
principles are so familiar as in England, so much so that they 
are seldom discussed ; while in France, where the jurists have 
been hitherto much more scientific, those of the most ordinary 
application are common subjects of parliamentary debate. On 
the other hand, England has produced very few scientific law 
books, and those of very recent date. The factis, that while 
in Rome the law became a science from intellectual causes, it 
is becoming so in England from economical causes, from 
causes arising from the necessity of the subject itself. The 
Roman lawyers were led to it by the direction of their studies, 
the English in some measure driven by the demands of the 
subject. For it is only within a few centuries that those rev- 
olutions in the state of property, and in the productive organ- 
ization of society, have been taking place, which create the 
necessity for a correspondent change in the laws by which 
this organization is kept in order; and to effect which it _be- 
comes necessary to refer to the constitution of the laws them- 
selves, in order to effect it constitutionally, that is to say, 
scientifically, and in such a manner as to correspond with what 
is already established. 

The emergencies Jast adverted to, are those which chiefly 
require an appeal to the constitution of the laws. For as in 
political matters, those difficulties which lead to the discussion 
and settlement of political principles, are only brought about 
by the advances of some of the component parts of the state, 








(a) It is said that Sir Matthew Hale said it was impossible to have a scien- 
tific knowledge of law without studying the civil law. It might, perhaps, be 
said now that most lawyers rather use law as an art than practise it as a 
science. Cicero passes the same censure, however, on the lawyers of his 
time. De Leg. i. 5. 
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so in jurisprudence, if the productive machinery of society 
were to remain stationary, the laws which reguiaie it would 
continue to have the same fitness which first suggested their 
application. But when by the effect of prosperous causes, the 
operations of society become enlarged and diversified, new 
principles of motion become necessary to effect these opera- 
tions. Causes of this nature have, within a few centuries, 
been in full operation throughout Christendom,(a) and the 
complicated commerce which they have either mediately or 
immediately produced, can only be provided for by a liberal 
application of those principles by which a customary law 
adapts itself to the new as it did to the original habits of a 
community. 

The scientific study of jurisprudence then, in our view of 
the matter, is the consideration of its origin and purposes of 
its particular laws, philosophically and historically, so as to de- 
termine whether any particular case is within the scope of its 
authority, and if not, to be able to form a new rule by the 
same process and from the same elements from which, by the 
theory of the functions of society, all laws must necessarily 
have originated. 

The ultimate principle and essence of all property and all 
rights, is consent, whatever may be the mode or the cause of 
its being given. ‘The same force which draws society to- 
gether continues to be the ‘primum mobile’ of its social motion. 
The reasen why this consent is given, and the manner in 
which it was given, are of no importance, except to show its 
extent and meaning. In all questions in which the public are 
directly and jointly interested, this consent is conveyed through 
their magistrates, and constitutes the ‘jus publicum,’ which of 
course is paramount to the ‘jus privatum.’ But with respect 
to all cases relating to individual interests, their individual 
consent is their supreme law, which in a free government can 
never be controlled or limited, except where it interferes with 
their own corporate interest.(b) Of this individual consent, the 
magistrates only act as interpreters or to repair its deficiencies, 
and their laws, so called, are but rules of evidence as to what 
the individuals intended, or may be supposed to have intended, 





(a) See the very just observations of Sir James Marriott upon this subject 


in his eloquent opinion in the case of the ship Columbus in Admiralty. 1 Coll 
Jur. 88. 


(6) Barrett v. Pritchard, 2 Pick. 512. 
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which, by an equitable fiction of law, amounts to the same thing. 
And these rules are probably formed in this natural manner. 

There are certain transactions relating to property natural 
and necessary to every condition and use of it, as, for instance, 
bargain and sale, or its predecessor, exchange, (which is said 
by the civilians to be the most ancient of contracts,) and others 
only necessary in particular states and uses of it. The former 
kind would naturally precede, rather than follow, be the cause, 
rather than the consequence, of those personal relations which 
constitute the political connexion of mankind into states. For 
though property originates the necessity, and cements the union 
of society, the form and operation of its political functions are 
entirely through personal relations. The contracts by which 
these first negotiations were regulated, would be but few in 
proportion to the simplicity of society, and of the vicissitudes 
of property ; and the same causes would insure them from any 
of those derangements which arise from unforeseen events. 
The similarity of pursuits and characters, the equality of con- 
dition, and most of all, the instinct of imitation, aided moreover 
by the rules of evidence and expediency, which would naturally 
be adopted by the paternal arbitrators to whom all disputes in 
such a state of society may be supposed to have been referred, 
would in time produce certain methods and terms of effecting 
all these transactions. ‘These would constitute the customs 
of that society, which, in the same manner that the appointment 
of these temporary magistrates becomes confirmed into a 
regular government, by a collateral and cotemporaneous process 
acquire a power apparently intrinsic, which, as it is similar in 
the manner and date of its origin, would be equal in prerogative 
to the magistrates themselves and would not be allowed to be 
altered by them. ‘The power of the magistrates, indeed, as 
well as that of the laws, is, in its origin, customary ; of course 
in the first stages of its growth it must have been held under its 
original conditions, and exercised in the same manner. ‘The 
magistrates could not have originated, nor can they consti- 
tutionally alter the laws ; since they are both parts of the same 
system, and draw their nourishment and strength from the same 
fountains. ‘They are both the result of natural functions of 
society, and produced by the cotemporaneous operation of its 
elements, to work out all the essential parts of which it contains 
the germs. 

How then have these customs passed into laws? We 
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believe as rules of evidence, under the sanction first of tem- 
porary arbitrators, and afterwards of public commission- 
ers. For since under a free and natural system of laws, 
men have a right to make any agreement they please, 
however contrary to the usual custom, this agreement will be 
recognised as the law to them, if clearly expressed and proved, 
if not directly contrary to any other corporate consent and 
agreement of the parties themselves as members of society ; 
and since the judgment even of a court, in any particular case, 
no otherwise affects a subsequent case than as the judicial 
evidence of the custom, (1 Hale, H. C. L. 142.) and since cus- 
tom itself is, (as the word itself implies,) nothing but a succes- 
sion of cases, of which no one has any natural power to affect the 
succeeding, how is it that a number of these cases possess, by 
their combination, a power, not one fraction of which is possessed 
by each individually ? Why certainly by the force of evidence, 
which makes preceding contracts actual parts of a subsequent 
contract to supply defects in its formation. After men had been 
some time together in society, custom, while it was gradually 
developing the outlines of their political association, would, in 
the same gradual manner, have given definiteness and form to 
private transactions of business inost common in that condition 
of acommunity. But as men in making their arrangements 
generally-attend mostly to the mode of execution, om the sup- 
position of the regular execution of their plan, and less to the 
difficulties which may encumber or prevent it, they would, 
particularly in rude ages, naturally stipulate only with respect 
to the first mentioned point, leaving much to be understood 
from usage, and thus making the usage a part of their contract 
or law. To amend the consequences of their negligence, an 
appeal to the arbitration of some skilful and respectable indi- 
vidual would become necessary, who, as has before been 
observed, would in process of time acquire a public authority 
as a magistrate. In the performance of. his office, therefore, 
he would act partly as the representative of both of the litigants, 
and partly as that of the public; in most cases purely in the 
former capacity. ‘The adequacy of this origin of the authority 
of the magistrate is still recognised in the practice of arbitration, 
and in the jurisdiction which courts are allowed to acquire by 
the acknowledgment of the parties which they would not 
otherwise have had. ‘Therefore, putting the public interest 
out of the question, this arbitration would only be supplemen- 
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tary to the express agreement of the parties, to supply its 
deficiencies. It would, therefore, be coextensive only with what 
they left unsettled ; and as it derives its force originally from 
their act of appeal, it would only have equal authority, and in 
fact be incorporated with it and make a part of the custom. 
But it would have equal authority ; because as matter of evidence 
it would be equally supposed to have been known and adopted 
by persons in the same situation, and, if any thing, the more from 
its being that part which is devised by wise men, ‘ Joyna avbewmay 
deovinwr” Itisin this last stage of its formation, as perfected and 
shaped by the judgment of these arbitrators, (which is only 
the best evidence and truest description of it,) that the custom 
assumes the shape of a law.(a) 

The magistrate, in the first place, as ‘the representative of 
the parties, considers what they actually stipulated, which, in 
contracts, is the paramount law, because unless there were 
deficiencies in their stipulation, they would not need the as- 
sistance of laws, except to enforce its execution ; and hence 
therefore, independently of this stipulation the magistrate has 
no jurisdiction, and, however contrary to the usual custom, it is 
still the law of the parties. Thus the transference of the risk 
of a thing sold is so material an incident to a transference of 
the property of it, that it is sometimes said to be the ‘criterion 
of property,’ that is to say, it is strong circumstantial evidence, 
where the direct evidence is defective, of an intention to sell.(4) 
But a person may agree to sell a thing, and yet retain the risk 
of it, upon the same principle of freedom by which he may 
insure that which is already another’s. For it will be inferred 
that he has some consideration for this insurance in some other 
part of the contract of which this is a part, and the law respects 
the knowledge and judgment of every man in his own affairs 
in the respects in which he has expressed himself; and it is 
constitutionally bound to do so, since it is only called in, not to 
supply the want of these qualities, but the want of forethought. 

In the second place, as representative of both parties, on 
those points which the stipulation has not provided for, the 
magistrate would naturally consider the consent of the parties 





(a) The following cases are referred to, to show the manner in which 
custom obtains its character of law by force of evidence. Jefireys v. Small, 
1 Vern. 217; 1 Eq. Ab. 291; Hall. Digby, 4 Bro. P. C. 224; and fora 
more particular description of the origin and nature of customs, the celebrated 
case of the Tanistry in Sir John Davies’s Reports. 

(b) 8 Cranch, 276; 1 Gall. 445. 
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as it was to be found: 1. In the general custom of persons 
in the same situation and having the same object ; for they will 
be presumed to have consented to abide by this, both as matter 
of probability, by the rules of evidence; and because it will be 
presumed to be the most expedient and proper arrangement 
which could be made in like circumstances. Men are presumed 
to know these customs from the necessity there is of appealing 
to them in the second resort in the defect of a more complete 
stipulation ; and because it is natural to suppose, that those with 
whom we are dealing intend to act like the rest of the world. 
They only possess their force, in such cases, by a rule of 
evidence, by which they are substituted where the parties 
made no provision, from want of forethought and knowledge. 
As they take the place of this knowledge, they are considered, 
by a fiction of law, as this knowledge itself. ‘The common law 
never makes such fictions idly or imaginatively ; but when exam- 
ined they will be found to have been adopted because necessary 
to the operation of its system. Hence the fiction that all men 
are taken to know the law. Most men are more apt to know 
the facts than the law, generally ; yet there is no such pre- 
sumption with respect to the former, because it is not necessary. 
In the second place, if in default of actual stipulation, there is 
no custom to show the consent of the parties, the magistrate 
seeks for it, in what they may be supposed to have consented 
to from its being most for their benefit, and of course most 
consistent with justice. The decision which he makes on this 
ground becomes the foundation of a new custom, which has 
the same natural obligation over succeeding cases, by the force 
of evidence, as being the presumptive foundation of consent in 
those cases, as the preceding agreements of individuals. But 
in substituting his discretion for that of the parties, the ma- 
gistrate cannot be entirely guided by what the parties would 
have consented to, in consideration of their respective char- 
acters. ‘This would be too uncertain a test of their motives, 
since an individual can hardly estimate rightly, in many in- 
stances, the exact degree of confidence which he is willing to 
place in the persons with whom he deals ; and it is generally 
from a miscalculation, in this particular, that the difficulties 
arise, Which make the arbitration of the magistrate necessary. 
He, therefore, judges of the consent of the parties, not ac- 
cording to what they might possibly or probably have thought 
to be their interest in that particular case, but what, upon 
VOL. IV.-—NO. VII 5 
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general principles, and independently of individual character, 
it would most commonly be the interest of persons in similar 
situations and with a similar object to have consented to. 
This is the origin of those laws which are called rules of 
policy, that is to say, rules derived from the policy of that 
transaction or subject, not from state policy. ‘They are, in 
their origin, rules of evidence, arising from the same necessity 
in which the discretionary power of the magistrate originates, 
and on account of which, in the use of that discretion, he is 
obliged to apply this supposed and implied consent in the place 
of express stipulations. If this be true, the express stipulations 
of the parties ought to overrule the rules of policy relating to 
the subject itself ; and this in fact is so. For instance, a com- 
mon carrier or an innkeeper is liable for all accidents which 
may happen to property in his custody, except those occasioned 
by the acts of God or the king’s enemies. ‘This is a rule 
drawn from the policy of the transaction ; and, therefore, as it 
only has this presumptive force of law, as being generally the 
most expedient agreement between the parties, it is not the law 
in respect to those cases in which it is proved that the contrary 
wasexpressly agreed to. Nevertheless it would be found neces- 
sary for the same reason to consider the force of custom and 
the average interest of the parties, so peremptory an evidence 
of their consent, as not to be rebutted by any circumstantial 
evidence of a design and expectation not fully understood 
to be mutual. 

The third form in which the consent of individuals would 
enter into the legal customs of a country, would be through 
the policy of its public institutions, which are established by a 
consent having by the theory of society, an obligation paramount 
to all others. 

These three, then, the policy of political institutions or form 
of government, the actual arrangements of individuals, and the 
developement of the implied agreements arising out of these 
arrangements, all having their force from the consent of the 
people, expressed through different organs, are the elements 
of the jus privatum; and it is by the study of the degree and 
manner in which they enter into the constitution of these laws, 
that we may judge of their applicability and effect upon new 
cases. 

This theoretical account of the origin of these laws, goes upon 
the ground of the regular operation, uninterrupted by external 
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events, of the causes by which they are formed. The purest 
cases of the experiment of their formation, will be found in 
primitive societies, before their external or international oper- 
ations had disturbed the proportion and action of their in- 
ternal parts. Dut as in our natural body the external influences 
to which it is exposed have a constant tendency to derange 
the natural proportion and action of its parts, so in the 
artificial bodies of communities, as soon as they acquire, 
by the action of their social principles, a corporate life and 
system, a series of external influences commences, which has 
a similar effect, to derange the proper combination of those 
interests, which, as their regulation is the first cause, so it 
ought to be the final object of the constitution of government. 
As civil liberty is natural liberty accommodated to the social 
state, a contribution of the natural prerogatives of individuals 
to form the common stock of corporate power, so the accom- 
modation of private customs in respect to property, to public 
policy, is a tax upon their natural property, and this policy 
ought to be such, when established by custom, to have the 
presumptive consent of society, as they would be willing to 
tax themselves for to the same degree; otherwise it is like the 
highways, which intersect a man’s estate and interfere with his 
own improvement and enjoyment of it, without adding to the 
value of what remains, or being necessary for public conven- 
ience. Of this kind was the feudal policy, which interfered 
with all the uses of real property, and which indeed could not 
have been supported, if it had not extended its roots deeply 
through the whole system of society, interfering with and 
overrunning every part of it. ‘This policy was the conse- 
quence of singular circumstances, namely, a combination of 
different nations in different states of civilization; an unnatural 
and forcible conjunction of the civil and military states; and a 
state of society in which those who improved the property were 
not those who commanded and owned it. The system of laws, 
therefore, which grew up under it, cannot be taken as the 
result of one of those experiments from which we are to judge 
how far state policy in a natural or primitive formation of 
society, affects its system of laws. 

In general, in proportion as a country is free, the policy of 
its public institutions interferes less with private convenience, 
and generally with the exercise of individual judgment. In- 
deed, under a free constitution, civil liberty may rather be 
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called an adjustment, a reconciliation, a settlement of our 
natural liberties, than an alteration or diminution of them. 
Writers upon this subject say that natural liberty is to do what 
we please. But this liberty isas much qualified by the rights 
of others, independently of and before the formation of civil 
society, as after. In the same sense in which it is said thata 
man has a natural liberty to do any thing which he pleases, it 
might be said that he owns the whole world; but this property 
is necessarily qualified independently of his social acknow- 
ledgment, by the prior occupancy of another. The fact is 
that the necessity of appropriation is the moving cause and 
obligation, priority of occupancy and commixture of labor, 
equally the mode of its operation and the means of decision, 
and consent the sanction of the right of property. The same 
necessity constitutes the bond of society ; the actual acknow- 
ledgment of right, which is consent, is the act of association. 
But men do not, by this act of association, surrender any of 
their natural liberty ; they only express their sense of its natural 
qualifications, and enter into a new agreement, by which they 
bind themselves to the support of them, and of the means by 
which they are to be ascertained and preserved. Civil liberty, 
therefore, only differs from natural liberty, as any species of 
property, under the guardianship of society, differs from na- 
tural property, viz. that it is liable to a tax for its preservation. 
The necessity of this acknowledgment and adjustment operates 
slowly and gradually through the exigencies of individual 
cases; and the means of obviating the difficulties which arise 
from the want of such acknowledgment, gradually assumes the 
shape of the remedial, which is the judicial part of the society. 
But this part does not acquire, by time, any activity which it 
does not possess in its first constitution. Neither is any part 
of the society, by the theory of its constitution, armed with 
any other power beyond that which is necessary to meet the 
necessity which obliged men to enter into regularly constituted 
associations. Nor does the theory of society suggest any pre- 
sumption of an intention to grant any of the liberties or powers 
of individuals to the public, except what were necessary for 
the purposes of the association. The act of association, there- 
fore, was in no other sense a surrender of the natural liberties 
of men, than is any subscription of property, to accomplisa 
any joint object, which cannot be obtained by individual power, 
, surrender of that property. In this country it would be very 
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difficult to show any actual and ultimate limitation to this 
liberty in respect to our property and persons. The only 
apparent ones are, 1. Those which regard minors, who are 
under a natural servitude to their parents. 2. ‘Those which 
relate to the law of husband and wife. 3. ‘Temporary laws, 
enacted by chosen representatives, for the immediate pecuni- 
ary support of government, and for the encouragement of 
certain kinds of industry in their own community, against the 
competition of that of other communities. 4. Those laws 
which operate merely as rules of evidence to prevent fraud 
and mistake ; such as the various statutes of frauds, of limita- 
tions, to regulate the execution of wills, and the rules of the 
common law suggested by a wholesome policy for the same 
purpose.(a) But none of these laws are intended, nor have 
the effect, to interfere with the private arrangements and 
customs of individuals, but only (those we mean which relate 
to them at all) to make them more secure. 

The example of this country is sufficient to prove that all 
those traits in the codes of different nations, which would seem 
to be at variance with the account above given of the origin of 
the laws relating to individual economy, arise from an unna- 
tural and artificial extension, by the influence of external 
causes, of the corporate interest of society, which naturally ex- 
teuds only to the settlement and preservation of individual rights 
and interests, but which by the operation of these causes is 
made to act contrary tothem. And it is plain, a@ priorz, that 
this opposition must be the effect of artificial causes ; because, 
since social institutions must be produced by the inter-operation 
of social principles existing in human nature, these principles 
ought to produce harmonious results. ‘The policy of the public 
institutions produced by this artificial extension, alone has the 
power to overrule the express agreements of individuals, be- 


(a) To this last class may be considered to belong those rules of the courts, 
which regulate the mode in which the public force is to be applied to the 
regulation and redress of the affairs of individuals, and which, though in the 
way of penalty they operate sometimes to overthrow the most obvious rights, 
yet naturally and theoretically, and if they are properly attended to practically 
also, are intended for their preservation. The object of the enumeration 
in the text is to show that all the classes of laws the origin of which cannot be 
traced to a conventional source, and which would seem to prevent the exercise 
of individual discretion, are of that kind in which the body politic either 
acts as trustee of certain natural guardianships or restraints upon liberty or 
merely for the preservation of itself and for the application of its powers to 
what after all is its final object, reconciling and securing the pursuits and 
iiterests of its subjects. 
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cause, whatever shape is given to the corporate interest of the 
community, it must necessarily be paramount to the interest of 
individuals; whereas the policy, which relates only to the sub- 
ject matter itself, is only a wholesome and disciplinary rule of 
evidence, as has already been explained, where the individu- 
als concerned have not expressed themselves, and which may 
be overruled by their express agreement. 

It follows that all laws relating to property and contracts, 
with the exception last adverted to, must have originated, in 
the natural order of things, in the customs of individuals 
acquiring the force of law as evidence of consent. That 
this is historically true, as well as theoretically necessary, 
appears from what we know of the early history of all nations. 
The laws of those who are called the ancient lawgivers of anti- 
quity, which have come down to us, relate chiefly to the ‘ jus 
publicum,’ that is to say, they are entirely political laws, only 
affecting private rights in relation to the public. The civil 
law is so much superior to all others in respect to the laws of 
property, only because it is almost the only one of these in 
which political laws did not affect the formation of those relat- 
ing to private property and rights. There is this important 
difference in the history of the English, and indeed of all the 
feudal codes, and that of the civil Jaw, that in the former, by the 
operation of artificial and international causes, the form of 
government preponderated over the interest of individuals, in 
the formation of the laws relating to property, and the private 
relations depending upon it, or rather entirely ruled it; while 
in the civil law, being the code of a nation in which the social 
institutions were the production of the natural combination of 
its elements, the laws of property were cotemporary in their 
growth and establishment, with the form of government, and 
the external relations of the state did not give to the government 
its paramount power, until they were too firmly established and 
understood to be much altered by them. These laws were, 
therefore, better, because men are always the best judges as to 
the mode of enjoying and improving their own property. And 
this must always be the case in a community formed in this 
natural manner, because the action of the public force is de- 
veloped by the social, as the human character is by individual, 
emergencies, and men do not require counsel from their ma- 
gistrates, but only protection in their own devices. By the 
feudal law, that which by the law of nature is secondary, was 








1830] Customs—Origin of Customary Law. 43 


made the primary object; that which should be the means 
became the end. ‘The operation of the English constitution, 
has been through political, but chiefly through moral causes, 
to restore these to their natural relationship to each other. 
Modern writers upon the history of the civil law, trace its 
sources to the legislative and administrative organs. The 
Roman lawyers themselves, (with whom the more one becomes 
acquainted, the more he perceives that they were acquainted 
with, and the more he is himself incited and led to the study 
of the philosophical elements of law,) evidently find the origin 
and authority of these laws, of which we are speaking, in 
custom. ‘Omne jus,’ says Modestinus, aut consensus fecit, aut 
necessitas constituit, aut firmavit consuetudo. (D. 1. 3. 40.) 
Julianus says, De quibus causis scriptis legibus non utimur id 
custodiri oportet quod moribus et consuetudine inductum est,&c. 
* * Nam cum ipsz leges nulla alia ex causa nos teneant, 
quam quod judicio populi recepte sunt, merito et ea que sine 
ullo scripto populus probavit tenebunt omnes; nam quid 
interest, suffragio populus voluntatem suam declaret, an rebus 
ipsis et factis. (D. 1.3.32.) And Hermogenianus (D. 1. 3. 
35.) Sed et ea que longa consuetudine comprobata sunt, ac per 
annos plurimos observata, velut tacita civium conventio, non 
minus quam ea, que scripta sunt jura, servantur. ‘The same 
writer (D. 1, 15) reckons the most common species of contracts 
among the laws of nations. Indeed the account which is given 
not only by the Digest itself (1, 2, 2,) but by all the modern 
writers upon the history of civil law, of the actual legislation 
of their legislative bodies and of the authority of those who 
administered the laws, not only leave us to find the origin of 
the body of that minute and complicated system in custom, 
but show that the persons who were the principal agents in 
declaring it, had no authority for their decisions except one 
itself of a customary nature. 

The sources of the civil law are to be found in these cus- 
toms or ‘jus civile,’ in the laws of the kings, and of the twelve 
tables, in the plebiscita, senatus-consulta, decreta principum 
magistratuum edicta, (which were called the jus honorarium) 
in what were called the responsa or interpretationes pruden- 
tium, and in the legis actiones, which were the modes of remedy 
invented by the patricians chiefly, though sometimes specially 
instituted by law.(a) Of these, the laws of the kings, which 





(a) D. 1, 2.2.12; 1.1.7; 19.3.1. Berriat-Saint-Prix, Hist. du Droit 
Romain, sect. 1, p. 9—701 
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were digested in the Jus Papyrianum (D. 1. 2. 2. 2.) were 
of the same description with those of the ancient lawgivers 
generally, and related rather to religion and public and 
criminal law, than to private rights.(a) One need indeed 
hardly to have access to the Papyrian code to come to this 
conclusion. For since this character is true also of the laws 
of the twelve tables, and of all the codes of similar origin 
famous in antiquity, it confirms the necessity of this fact with 
respect to all others, to which we are led by considerations a 
priori. It is probable that the judicial office of the kings was 
precisely like that of the pretor. The name, indeed, as well 
as office, was first applied to them, and afterwards to the 
consuls ; until the year 387, when this part of the royal pre- 
rogative was committed, for political reasons,(b) to a distinct 
magistrate, who is called by Marcianus the ‘viva vox juris 
ewvilis,’ (D. 1. 1. 8.) It is now considered that the early his- 
tory of the Romans is nearly wholly fabulous. Pomponius, 
following the common accounts of the building of the city, in 
his abstract of the origin of the civil law, (D. 1. 2. 2.) says 
that in the beginning of the city there were no laws, but‘ omnia 
manu aregibus gubernabantur.’ This goes upon the ground of 
a people without laws, being drawn together and organized by 
the management and influence of some powerful individual. 
But it is obvious enough to observe that the city in its first com- 
mencement must have been the citadel of persons already hav- 
ing property to protect, and of course customs to regulate its 
enjoyment, and that the magistrates who presided at its con- 
struction, must have had a power collateral in its origin, and 
ancillary in its authority, to these customs. A city is rather the 
result of property and population, than the centre from which 
wealth, and population, and laws are originally radiated. Its 
magistrates, consequently, are the agents of the people in admin- 
istering the laws, as they are in establishing the city ; which, in 
the origin of society, as well as now that their functions to the 
country at large are extended and multiplied, must depend for 
its existence and resources upon the country. And it was from 
the not perceiving this, that the greatest inconsistency in the story 
of the foundation of Rome arises It seems most probable, 
therefore, from the contents of the Jus Papyrianum, from what 


(a) Berriat-Saint-Prix, Hist. sec. 1, c. 1, a1, 1, p. 13. 
(b) D.1. 2. 2.27. Berriat-Saint-Prix, Hist. sec. 1, c. 3. 
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we know of the actual office of the Roman kings, and from 
the general spirit and character of the Roman institutions 
and laws, which must certainly have been as free in early ages 
as afterwards, that the power of the kings, as pretors or 
judges, was precisely like that of the pretors and other magis- 
trates (as consuls, questors, pontiffs, and curule ediles gen- 
erally) in the time of the republic. Another proof of this 
supposition is to be perceived in the fact, that not only the 
customs, but many of the laws, which obtained under the 
kings, continued to be observed under the consuls, as may be 
inferred from the very fact of the publication of the Jus Papy- 
rianum, and from the account of Pomponius.(a) This change 
in their constitution was in fact a mere change from an elect- 
ive monarchy to an annually elective magistracy. The rest of 
their political constitution, and, what is of more importance, 
the spirit of it remained unchanged. 

As the origin of the body of the civil law cannot be attri- 
buted to the kings, nor for the similar reason above mentioned 
to the twelve tables, so neither can it be found in the plebiscita, 
which seldom meddled with the laws relating to individuals 
and related almost exclusively to what is technically called 
constitutional law(b) and the orders of state; nor in the sena- 
tiis consulta, since the senate, in the time of the republic, 
when the authority of its decrees did not extend beyond one 
year, was more a council of state than a legislative body. 
Even under the emperors, when their decrees were mere sub- 
stitutes for those of the prince, but few of their general laws 
are to be found which do not relate to state affairs.(c) 

We are left then to find the chief source of the Roman law 
in those which remain, the edicts of the pretors, the responsa 
prudentum, and in the mores et consuetudines ; which, together 
made what is called the ‘jus civile,’ or unwritten law; which 
had its authority from custom, and of which, those who adminis- 
tered or interpreted it, were, as Marcianus says of the pre- 
tors, the mere vox viva. Thus we find that the opinions of 
the jurisconsults were considered law as much as those of 
the pretors, and that the edicta magistratuum were the de- 
cisions, not of the city pretors alone, but of all the pretors 
and of all the curule magistrates. In fact custom had more 
influence upon the laws of the Romans than upon those 





(a) D. 1. 2. 2. and Berriat-Saint-Prix, s. 1. c. 1. 1.1. 
(6) Berriat-Saint-Prix, i. 1. 1, 3. (c) Berriat-Saint-Prix,.i. 1. 9. 
VOL. 1V.—NO. VII. 
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of any modern nation, because it was the sole principle even 
of their political institutions, which being in a constantly vary- 
ing state seemed only to be kept alive and regulated by a 
sort of public sentiment or conscience. So much was this 
the case, that it is difficult for those who live at a time when 
the functions of every part of the constitution of a state are 
definitively settled, to understand the operation of their system 
of government; and we can only comprehend it, by conceiving 
that this public conscience, this sentiment of the necessity of 
deference, still retained more of the force by which it first 
united men into societies; that as the prerogatives of no 
body or order of the state were exactly established, none were 
strongly persisted in, as matter of right; and that the harmony 
of the constitution was rather a harmony of concession, than a 
balance of powers. It was an established principle of the 
civil law (D. 1. 3. 32.) that as custom had established, so it 
could annul the laws, as effectually as the suffrages of the 
people. Thus we see the laws in use under the kings were 
already altered by usage before the introduction of the laws 
of the twelve tables ;(a@) and even this latter code, in spite of 
the pomp of its introduction, in spite of the artificial veneration 
with which it was attempted to inspire the people for it, in 
spite of the merits which drew forth the extravagant eulogium 
of Cicero, and notwithstanding that they app! lied to subjects 
more within the province of the police than within that of 
custom, were scon overrun by the more native vigor of their 
own customs. Thus the pretors, wielding the power and 
obeying the impulses, acting indeed as the organ, of custom and 
of this public sentiment, or what we should call in modern 
phraseology, the spirit of the times, ventured, at various times, 
not only to alter the customs, but even the plebiscita, the enacted 
statutes, of the people. 

We are led to the same conclusion with respect to the com- 
mon law by an historical consideration of the laws of England. 
The idea of Fortescue and of the old common lawyers, that 
some of the English leges non scripte, are as old as the Britons, 
seems as probable from the reason of the thing, as from facts 
within our knowledge, and from its having been the imme- 
mae traditional opinion. Bracton, who 1 wrote the first 


(a) Berriat-Saint- Prix, p. 25—613, who, though he passes over the custom 
as a comparatively fit. ate source of the civil law, gives us no other in 
which we can find the origin of the body of it. 
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book which can be called a commentary upon the English law 
in general, and which is still one of the best and most scientific 
books in the whole English law, says that the English used 
none other but unwritten law and customs.(a) If we examine 
the customs (many of which are still easily accessible,) of the 
various nations, offsets from which at various times, conquered 
and colonized the British Island, we shall easily perceive in 
each, the origin of many of the customs, which, within times 
comparatively recent, and some of them until this day, have 
obtained in England. The laws of the Saxon kings were 
mere digests of “these customs, which had become necessary 
on account of their very great variety, originating in the great 
variety of their sources. (1 Hale H.C. L. 136; 1 Bl.Com. “64. ) 
Blackstone imagines that the various local customs which are 
found in different parts of England, are such of the customs 
of different kingdoms of the Heptarchy, as were by peculiar 
indulgence, allowed to remain in particular places, while in 
others, they were sacrificed to the policy of a similarity of 
laws throughout the kingdom. But so subordinate were these 
codes to custom, that they were soon superseded by it, as were 
the similar compilations of the Roman law. Under the Saxon 
kings, too, these customs were administered by the county 
magistrates, who were chosen by the people themselves, a 
circumstance which of course gave the latter greater control 
in establishing new, and superseding their old customs. ‘The 
business of these county courts did not fall into disuse until 
several centuries after the conquest. ‘The early English 
statutes were chiefly confirmatory only of the common law,(b) 
and moreover, as they were enacted by the authority of the 
king and the landed aristocracy, they were more like treaties 
between those two orders, and related chiefly to points of feudal 
policy and property, and tothe disputes of the orders of the state, 
(as did the plebiscita of the Roman people,) and so far as 
they regulated matters of property at all, went only to confirm 
the rules of u the common law which had been suggested by the 


(a) Cum autem fere in omnibus regionibus utantur legibus et jure scripto, 
sola Anglia usa es it jure non scripto et consuetudinibus. In ea quidem, ex non 
scripto jus venit, quod uss comprobavit. 

(6) Crabb’s Hist. Eng. Law, p. 4; and 2 Inst. passim. Since then we find 
that within time of memory the parliament have, until very lately, done actu- 
ally nothing towards the oneal creation of the jus privatum. There seems 
to be little ‘probability in the suggestion of Sir Matthew Hale, that much of 
what is at present considered customary law, might have been originally acts 
of parliament now obsolete. 
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feudal policy, and to prevent the natural disposition of the 
people to enjoy their property upon their own terms, (which 
is the principle of the force of custom,) from overrunning and 
breaking down, as it had a constant tendency to do, the artifi- 
cial restraints of the feudal system. Magna Charta, which is 
only an early act of the statute book, is a pretty fair example 
of the whole extent of the legislation of the ancient English 
parliaments. ‘The early parliaments were indeed the repre- 
sentatives of the owners of feudal property and privileges, 
rather than of the industrious classes, whose operations the 
body of the laws relating to property chiefly concern in a 
healthy and free state of society, or rather they were in the 
transition state between such a representation and a council of 
state, during the whole of the period between the establishment 
of the Norman kings and their policy of government, and the 
conclusion of what may be called the feudal dissensions in 
England. During this period, therefore, the courts, who in 
fact were the only organs of the people in those times, were 
left to the resources of their own judicial powers, to draw from 
their only constitutional source, the consent of the people, laws 
accommodated to the constantly changing state and operations 
of society during that period. The same observation is in a 
great degree true of the subsequent periods. The statutes of 
uses and of wills merely gave a legislative sanction to a mode 
in which the people, using a device of the clergy, but un- 
questionably by the force of the public sentiment of the times, 
favored by a fiction of the courts, had contrived to free the 
enjoyment of their estates, from some of the feudal restric- 
tions. The bankrupt law, the statute of frauds, and indeed, 
most, if not all the statutes which are referred to in disputes 
between individuals, as directly affecting their private con- 
tracts, will be found either to belong to the police of property, 
rather than to the mode of its enjoyment and use; or else to 
be artificial and disciplinary rules of evidence, to produce 
greater accuracy and caution. 

By the same necessity, then, by which we are obliged to 
look for the chief source of the civil law to custom, we are 
obliged to consider it as the chief organ of the constitutional 
consent, which alone could have given its authority to the com- 
mon law. 

But in considering the history of the laws of England in 
connexion with its political history, we shall find other facts 
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and reasons, by which we shall be still more necessarily led 
to this conclusion. We shall discover that,—although at various 
times, since its British or Saxon origin, external causes have 
thrown into and encumbered the common law with restrictions 
entirely foreign to its own spirit, although every circumstance 
in its history has been rather adverse to, than assisted the 
formation of laws as a natural function of society,—the common 
law has always succeeded by the vigor of its own constitu- 
tion, in throwing off this foreign matter, and that it bas 
from time to time, by means often seemingly contrary to its 
own established rules, but rather necessary than accidental or 
arbitrary, accommodated itself to the condition and sentiments 
of each successive age. And the proofs of this are, 1. The 
great changes which upon all subjects, for no other reason than 
that the new were better suited to the ‘nature and disposition’ 
of the people. By the same force of custom which was recog- 
nised by the civil law, the laws have been, at times and in 
manners unknown, entirely changed and annulled. (1 Hale, 
H.C.L.219& passim.)(a) Secondly, that the force of custom 
only, through the instrumentality of the courts, in the course of 
time, without the direct assistance of any other part of the 
government, has evaded many of the restrictions of the feudal 
system, and even the more tenacious subtleties of the legal 
logic, in which the courts themselves had enveloped them ; 
subtleties, which, though they have sometimes been the means 
of happy changes, have often served to protect substantial 
abuses. [or instance, the barring estates tail by common reco- 
veries, the enabling a man to dispose of his estate by devise, by 
the fiction of uses, which, though both ecclesiastical inventions, 
were adopted by the common law, to render property more 
convertible to the uses of the proprietor and more in accord- 
ance to the spirit of the times; and indeed all the fictions of 
the common law, like those of the pretors in Rome, were so 
many devices by which they made the direct laws of the state 
or the rules of the common law, pliant to popular sentiment. 
These cases rather show the power, than fall within the pro- 
vince of legislation by custom, and are of that class of the 
social emergencies which call for formal legislation; but it is 
upon the same principle, by the action of which the production 
of laws is incident to the developement of social institutions, 





(a) As to this power of custom, not only as to ancient usages but as to 
statutes also, see 1 Coll. Jur, 31. 
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that changes in the institutions of a comraunity, annul those 
laws which are inconsistent with them, by some instinctive and 
necessary effort of some part of the community. 

The most regular and instructive examples of the operation 
of custom founded on the consent and invention of the people, 
aided by the prudence of the magistrate to form a system of 
law, are to be found in the construction of the various branches 
of the commercial code in England, and in the gradual adap- 
tation of the rules of property to the new uses of it which a 
more active state of industry had introduced. ‘This adapta- 
tion has been the result of the social necessity in which cus- 
tomary law originates, and often, in spite of, or by some ficti- 
tious evasion of an apparently opposite law, rather than of a 
recognition of a constitutional power and obligation to make 
these necessary changes. 

One of the most efficient and convenient means by which 
the social action has effected this change in England, has been 
through the instrumentality of the courts of equity. This sup- 
position, indeed, explains the true office and origin of that 
jurisdiction which they have exercised since they have become 
courts of law, concerning which there have been so many 
disputes and so many theories, each founded upon its condi- 
tion at different periods of its history. Blackstone attributes 
the great increase of power and business which took place in 
these courts siuce they have been under the administration of 
lawyers, to the incapacity of the courts of common law, on 
account of narrow and technical notions, to accommodate 
themselves to those circumstances, which we mentioned as 
the causes of changes in customary laws, and as making it 
necessary that the constitutional authority and extent of those 
which are established should be well understood. - Whatever 
indeed, since the first partition of the judicial powers of the 
aula regia, (into which the conqueror concentrated all the sove- 
reign judicial power of the realm,) among the different branches 
into which it was divided, may have been the various func- 
tions of the equity court at different periods, as it bad this 
similarity of origin, it always has been a member of the same 
system, and has been variously modeled by the plastic power 
of custom,(a) to be ancillary to the common law courts. It is 








(a) * The custom of the realm is the very ground of divers courts in the 
realm, that is to say, of the chancery, of the king’s bench, of the common 
pleas, and the exchequer.’ Dect. & Stud. i. 7. 
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this identity of origin, as being parts of the same natural sys- 
tem which has kept up the harmony of the two courts, without 
which they would have created infinite confusion. Such cer- 
tainly would be the consequence of the decisions of the two 
courts, if equity were to proceed upon principles directly contrary 
to the common law. Butit is plain that this could never be the 
case. For since neither of the courts have any power except 
as organs of public sentiment, the decisions of the courts of 
equity different from the established rules of law, may be con- 
sidered as public sentiment or custom operating those changes 
through the instrumentality of the courts of equity, which 
could not so easily have been effected through the common 
law courts; not on account of any constitutional defect of the 
self-corrective power of the common law system, but, as we 
maintain, from a misapprehension of its true constitution, and 
from ‘ narrow and technical notions’ which had crept into its ad- 
ministration in barbarous ages. In this manner the courts of 
equity have performed to the common law, at various times, the 
office which the pretors did to the civil law, that of a corrective 
organ in the system, to purge out the vices which had been 
generated by feudal policy and scholastic subtleties, to pre- 
serve from a kind of technical ossification its organs of distri- 
butive justice, and to infuse into its aged veins, from time to 
time, some of the fresher spirit of modern jurisprudence. 

As an instance of these technical notions, to which Black- 
stone alludes in the passage before quoted, or rather as a 
proof of it, the construction of the courts, (originally of equity, 
and, after the statutes of wills, those of common law also,) that 
the plain intention of the testator should prevail against the 
legal import of his words, was called the marvellous operation 
of a devise in the old reports ; but it is in fact only one of the 
many instances in which the courts of equity have been allow- 
ed to do for the common law courts what they did not venture 
to do for themselves; but which they have applied to all cases 
in which they did not feel under a similar restriction, because 
it was agreeable to the disposition of the times, and a more 
just and constitutional use of their own power of interpretation. 
(See Blackstone’s opinion in the case of Perrin v. Blake, Harg. 
Tracts, 495.) 

This account of the formation of the jus privatum by custom, 
in addition to its probability from the necessity of its origin, 
and from its history, is strengthened by the internal evidence 
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which appears upon an examination of the system itself. For 
it is plain to any one who considers all the minute and com- 
plicated parts of the civil or common law, that it was not in 
the imagination or judgment of any man, or any set of men, 
to devise by a priori considerations, the manifold provisions 
and nice distinctions by which it is adapted to the affairs of 
men; nor. even to describe them by any general terms; but 
that they must have been formed by gradual accretions, sug- 
gested by-.the ever-varying incidents which happen in the 
infinite vicissitudes of human affairs; and which can only be 
regulated, not by any set rules, but by the equally infinite 
combinations of certain general principles of evidence, right, 
and expediency.(a) Let any one, for example, imagine to 
himself the mode of the original formation of the different 
contracts of bailment, al! of them among the nominate and of 
course the earliest and necessary customs; let him go through 
in his mind with the process by which all the various ingredi- 
ents which we have before mentioned as the elements of cus- 
toms, have combined in their production ; let him consult his 
knowledge of human nature, to find how far the invention and 
providence of the parties would go; let him consider the prin- 
ciples of a referred arbitration for that part which was supplied 
by the judgment of the magistrate ; let him at the same time 
take into view the action, upon these two ingredients, of the 
gradual formation of society, and he will perceive that nature 
is equally ingenious in adapting her moral processes to the 
emergencies for which they are provided, as in contriving the 
mechanism of physical things.(b) 

Our idea, then, of the constitutional authority of the jus pri- 
vatum, or of the laws which regulate the disposition of property 
and the personal obligations which grow out of it, is that they 





(a) ‘ The law of property is not the law of reason, but the law of custom, 
howbeit that it is kept and also must needs be kept in all realms and among all 
people ; so that it may be numbered among the general customs of the realm, 
and it is to understand that there is no statute that treateth of the beginning of 
the said customs, why they should be holden for law, and therefore after them 
that be learned in the laws of the realm, the old custom of the realm is the 
only authority to them in that behalf.” Doct. & Stud. i. 7. 


(b) ‘ All these diversities,’ says St. Germain, speaking of the law of bail- 
ment, ‘ be granted by secondary conclusions derived upon the law of reason, 
without any statute made upon that behalf. For if any statute were made 
therein I think verily more doubts and questions would arise upon the statutes, 
than doth now when they be argued and adjudged upon the common law.’ 
This observation, which is particularly apparent of the law of bailments, is 
equally true of all the laws relating to property. 








a 
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are only rules of constructive evidence, founded on an atten- 
tive examination of the habits of society, and on a constructive 
conclusion, adopted from a necessity of the same sort which 
originates the right of property, that men intend to do what 
is most for their benefit. This principle, though seemingly 
simple and abstract, yet if industriously and perpetually appli- 
ed, will be found to be at the bottom of and to explain most 
of the rules of contracts, and to be especially useful in under- 
standing the force of custom; because customs being, as they 
are called, branches of the common law, and of the same 
nature and authority, must naturally become laws, and acquire, 
so to speak, their organic life, by the same process and from 
the same sources with the whole body of the common law 
itself. Moreover, as the consideration of the original constitu- 
tion of these laws, leads us to observe the share which the 
courts of justice had in their formation, it necessarily informs of 
their power and duty in the administration of them, and how far 
by the theory of society, of which the theory of its laws is a part, 
they require the interference of the suffrages of the people, or, 
in other words, how far the legislative branch, (technically 
speaking) may constitutionally interfere, to assist or correct 
their decisions. All the self-corrective provisions, too, which 
exist in the constitution of a customary law, become more 
peculiarly necessary to be well understood, when, contrary to 
its strict theory and original condition, its rules are reduced to 
writing. Before this the laws are altered by the same means, 
and with the same facility with which they are produced. 
But the reducing them to writing, at the same time that it has 
made them more certain, and facilitated the study of them as 
a science,(a) has made them periaps less easily flexible to the 
different purposes and times in which they are to be applied. 
All the self-corrective principles in their constitution ought 
therefore to be carefully noted and make a part of this 
science, that the spirit as well as the rules of the system may 
be preserved, and that, independently of the legislature, (which 
is certainly a very doubtful guarantor for good laws,) society 
may not run the hazard of being oppressed by antiquated laws, 
but that their renewal and regeneration by the same natural 





(a) Bracton gives this last as his reason for attempting to put the common 
law into writing. Notwithstanding but few more scientific treatises upon the 
law or any branch of it have appeared since his own. 
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functions by which they they were originally produced, may be 
as much as possible facilitated. 

In this account of the jus privatum we see, in the first place, 
the reason of thé rule, that the agreement of the parties 
is ttheir law, because similar agreements made with the same 
au hority, have been the nucleus, the vital part, of all the 
customs of the law, upon which that which has emanated from 
the court has, by a fiction of its own, been appended, and from 
which the life of its authority has been infused. 

2. The various nominate and innominate contracts are only 
customary modes of effecting certain arrangements among men, 
and have no authority except as rules of circumstantial evidence 
of the intention of the parties, with respect to those things con- 
cerning which they made no expressagreement. Of these trans- 
actions some are so common in all conditions of society, that 
mankind, as they do to every thing else common, have given 
the contracts by which they are effected a name. These last 
are what the civilians call nominate contracts. Of these again 
some are so precise in their nature and object, and so gener- 
ally alike in the terms of the contracts which they dictate, and 
so different from all others, that they may be presumed to have 
been made, from the mere transactions unaccompanied by any 
stipulations. ‘These are such as the civilians call contracts ea 
consensu. In all others they require some positive agreement 
as to the terms; and these they call contracts by stipulation. 
This is entirely a distinction of evidence. None of these cus- 
tomary contracts, then, whether named or not named, are 
formule, according to one or the other of which, by any special 
pleading men’s contracts are to be squared off. Whatever men 
have consented to, that shall bind them, and nothing else. And 

_in making a presumptive consent where they have left the mat- 
ter open, these artificial rules of evidence, which we call the 
law of contracts, are not to go against natural conclusions, but 
only to be taken to supply their deficiencies. Neither is the 
consent of the contractor to be presumed from any badges, as 
they are called, or any expressions or acts customary in the 
making of any such contract, if it be contrary to or different 
from the whole end and spirit of the transaction which he aims 
to effect.(a) 





(a) To illustrate this principle, the form of the contract of the sailors on a 
whaling voyage, by the custom, more resembles a partnership than a common 
seaman’s contract. But as this is merely a substitute for wages for. certain 
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3. When the magistrate is not bound by the consent of 
the parties, as contained in their express stipulation, or as 
inferred from a custom established as before described, he is 
at liberty to make a new rule according to his own ideas of 
equity and expediency. This is the legislative power of the 
courts of common law, which is as arbitrary within its sphere 
as any other, and which they have perpetually maintained in 
all their nice distinctions, which are so many declarations, that 
when they are not entirely precluded by an established rule, 
they have the authority by their own legislative power to 
declare a new one. 

4. As the decision of the magistrate is only the supplying 
of the defects of the custom, in the respects in which it is found 
deficient in any particular case; and as a series of decisions upon 
any particular custom, is only the perfecting of that custom in 
all its particulars; such decisions have the same authority and 
are in fact incorporated with the rest of the custom, of which 
they are the best evidence, as being given under the sanctions 
of the judicial office. 

5. Whatever is adopted by the magistrate of one country 
from the laws or customs of another, ought only to come in 
the place of his own judgment, as being applicable to the 
customs of his own country, and as being in the parts which he 
borrows of a piece with them. He has therefore no authority 
to take them out of the whole cloth (to use an expressive vul- 
garism) and to introduce them by his own legislative power 
alone, but only by virtue of their affinity or aptness to native 
customs, and under the necessity which exists for him to draw 
from his own judgment. 

6. There is in all customary systems of law a constitutional 
principle of change, which is to be effected by the operation 
and mutual action of its original ingredients, acting upon the 
same principles and in the same order by which all its laws 
are produced, viz. 1. As respects the consent of the people, 
by a series of stipulations, contrary to their prior customs, grad- 
ually becoming more customary than those practices which 
they supersede. 2. As respects the court, by their acutely 
perceiving and liberally aeknowledging the existence of new 
customs, according to enlightened rules of evidence, and by 





purposes, the statute of the United States puts their share of profits upon the 
same footing with wages. And so we apprehend ought a court of law to do 
without the aid of a statute, for this is in the spirit of the contract. 
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their interpreting men’s designs boldly according to the spirit 
and temper of the times, by their nicely adjusting their rules of 
policy to the nature and general object of the transaction, and 
by their abandoning them when:they have lost the constitu- 
tional force of their applicability. Suppose, for instance, in 
illustration of the operation of the first element of change, that 
such a state of society should be brought about that the policy 
of the rule before mentioned, with respect to innkeepers and 
common carriers, should become wholly useless ; and suppose 
that constant repetitions of a stipulation to the contrary, among 
the parties interested, should present to the magistrate unequiv- 
ocal evidence of public sentiment, that such was the fact ; would 
not the magistrate be bound, in a case where such stipulation 
was not made, to suppose it was intended, and to presume that 
the custom was so notoriously the other way, that it sufficiently 
proved that the parties must have known or supposed so? This 
supposition, too, presents a case of the policy of a transaction 
becoming inapplicable to the same transaction, on account of 
a change in society ; but in our view of it, a court would not 
be authorized generally to alter or annul such a rule of policy 
from an idea of its present inexpediency merely ; because upon 
the principle before laid down, it will be presumed that the 
parties consented to the ancient policy of the custom, and that 
there was in some other part of the agreement, a consideration 
in the way of a premium for the risk thus assumed by the 
carrier or innkeeper. Nevertheless, if the magistrate, thinking 
that a certain rule of policy has become inapplicable, and if 
he have other presumptive ground that public sentiment is with 
him, and reason tosuppose that such rule of policy did not enter 
into the consideration of the contract ; we take it that he may 
gradually, feeling the pulse of the community, constitutionally 
disregard such rule. ‘The principle is, that the same power 
which originated may annulalaw. But all the administrators 
of this power must act in concert for this purpose. And, 
therefore, as the king in England, though bis consent is neces- 
sary to make a parliamentary law, cannot annul it, neither can 
a court of justice; because, when they declare a rule, they 
give to it not a force emanating from themselves, but from the 
consent of the people, of which they are the instruments and 
the interpreters. But this consent before mentioned, in 
respect to laws, must necessarily be constructive ; and in the 
exercise of his rights and duties in effecting constitutional 
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changes in the laws, the magistrate may and ought to presume 
the consent of the people in respect to the alteration, upon the 
same reasonable grounds that he must necessarily have pre- 
sumed it, in respect to the construction of laws. 

Here we find the explanation of that equitable power which 
the English courts of common law are said to have in respect 
to some particular subjects, and which is not an arbitrary 
power, adopted at discretion by the common law, or arising 
from any transformation in its nature effected by those partic- 
ular subjects, with respect to which it is said to possess it, but 
only the direct exercise, by the court of common law, of that 
constitutional discretion by which it accommodates itself in the 
application of its primary maxims to the policy of the particu- 
lar transactions to which they come for the first time to be 
applied. ‘This is called an equitable(a) power, because, for the 
reasons before assigned, the courts of common law have some- 
times felt themselves precluded from using it, except through the 
agency of the equity courts; a piece of legal etiquette of the 
same sort as that which makes it proper for a German poten- 
tate to marry a lady vith his left hand whom he may not with 
his right. ‘This equitable power society demands somewhere. 
In England they happeaed to have a court of equity, which 
was transformed hy the social necessity into an instrument of 
reform with respect 1o some subjects, which otherwise the 
common law would have effected by the contrivance of some 
other fiction, as they used to do in ancient times, before the 
court of equity was a regular law court. The cases where 
they are said to have had an equitable power, then, will be 
found to be those in which they felt themselves at liberty to 
exercise this power themselves. Thus a court of law is said 
to be a court of equity as to mercantile affairs. ‘The amount 
of it is, that they do not apply the same rules to property, when 
subject to the ever-varying vicissitudes of commerce, as they 
would when they were merely regulating its immediate passage 
from the producer to the consumer, or from one consumer to 
another. ‘The reason is obvious. In one case the use and 
ownership of the thing is the final object of the negotiation, 
and in the other the possession is merely secondary to some 
other object. In the latter case, therefore, the precision of 
the transaction becomes less possible, and as a principle of 





(a) Tooke v. Hollingsworth, 5 T. R. 229. and 2 H. Bl. 501. 
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action secondary to those rules which are intended to give 
facility to its transmission. The courts of common law, there- 
fore, will not allow property subject of commerce, to be bound 
up and fettered by any technical rules of ownership, but adopt 
such equitable rules with respect to it, as will make it most 
easily convertible to the purposes of trade. The principle is 
the same as that which leads them to adopt different rules of 
law, with respect to different subjects, and might have ena- 
bled them to have effected other changes of the same sort in 
the laws, for which they were indebted to the courts of 
equity.(a) To take, for instance, a case relating to real pro- 
perty, the laws of which the common law courts have ever 
considered the most sacred, and been most reluctant to meddle 
with. The custom of mortgages is immemorial in the com- 
mon law; but so long as the rules relating to it were regulated 
according to the technical rules of real property by the com- 
mon law, it answered its purpose (which was in a degree 
commercial, ) very ill, until the courts of equity, adopting, as the 
courts of common law ought to have done, the policy of the 
conveyance, (the object of which was not the benefits of owner- 
ship and tenure of the land, but on the one side the obtaining 
of money and on the other security for repayment,) and disre- 
garding all the technical analogies by which the common law- 
yers attempted to confuse the subject, dropt the rules which 
it had wisely or unwisely thought it expedient to adopt to 
secure the object first mentioned, and adopted others by which 
the purposes of the transaction could be best promoted. 
When, therefore, a court of common law gives out that in 
certain particulars it will go as great lengths as a court of 
equity, it merely does that upon principle and directly, which 
it has in some cases been obliged to do in an indirect manner. 
It is merely carrying into effect with respect to one subject 
and at one time, openly and avowedly, those principles which 
at another time and under different circumstances, were 
advanced under the cover of legal fictions, and pushed forward 
by the help of the courts of equity. 





(a) The authority of custom is put upon precisely the same ground with 
that of the rules of other courts which are adopted by the common law with 
respect to any particular subjects, by Lord C. J. Hobart, in Wynch, 24. 
* The custom of merchants,’ said he, ‘ is part of the common law of this king- 
dom, of which the judges ought to take notice ; and if any doubt arise to them 
about their custom, they may send for the merchants to know the custom, 
as they may send to the civilians to know their law.’ 
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7. This account of the origin and constitution of the com- 
mon law, explains to us the true nature and force of the several 
species of customs, and their place and relation to the rest of 
the system. These customs have been divided into, 1. The 
general and ancient customs of the realm. 2. Particular 
local customs. 3. Mercantile customs. 4. Usages so com- 
mon as to be presumptive parts of a contract in particular 
instances.(a) But, if we are correct in our views, all these 
various customs are the same in their obligation and authority, 
each within its own sphere, and only differ in their age, in 
being in different stages of their progress, and in extent 
and comprehension. We are not aware that we have in this 
country any of those which in England are called local cus- 
toms, which are, strictly, accidental variations from the cus- 
toms which prevail in the rest of the realm, not having their 
foundation in any general and necessary cause. ‘They were 
of course contrary to the policy of the common law; rather a 
weed which grew up in the rank vigor of custom, which inter- 
feres with and destroys the symmetry of the rest, than a 
branch of it, as some of the other customs have been very 
justly called. They have therefore been discouraged and 
oppressed by a system of wholesome restrictions, which have 
nearly had the effect of weeding them out, but which are entirely 
inapplicable to the other classes of customs and usages which 
prevail in this country. 

Hence the only substantial and permanent distinction, as it 
appears to us, between the customs which are included in the 
above classification, is that by which they may be classified 
into, 1. Those which regulate the unessential and incidental 
parts or terms of the transactions to which they belong, but 
which, on account of the fluctuating circumstances upon which 
they depend, never come to be so universal or so long contin- 
ued, as to pass into law by force of custom, and to be estab- 
lished as such by the court; but always remain as evidence: (6) 
2. Those which regulate the whole form and nature and all 
the essential terms of the transactions, and constitute distinct 
branches of the common law system. The distinction be- 
tween the two is analogous to that between the essential and 





(a) Starkie Ev. title, Custom. 
(6) Doctor and Student, Dial. i.c. 7. ‘ Andit shall be determined by the 
justices whether there be any such general custom or not, and not by 


twelve men.’ And c. 8 is made the same observation respecting the maxims 
of the common law. 
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incidental terms of contracts,(a) and indeed is founded upon 
it, and arises from the circumstance that in all conditions of 
society, the correspondence and similarity of men’s plans, 
which give a definite form to the outline of its several trans- 
actions, cease beyond a certain point, and leave the rest 
open to the ever-varying and minute differences in the situa- 
tions and enterprises of individuals. 

The first of. the above classes is that which is called usages, 
and may be that of a certain association of men, of certain 
cities, or of certain mercantile houses, or of certain individu- 
als. (5 Pick. 15.) Its legal force is precisely the same with 
that of all other customs, namely, as evidence, and it only 
differs in the mode of its application, or rather of communica- 
tion, which is through unofficial witnesses, instead of under the 
sanction of judicial testimony; and because the court, for the 
reason above given, cannot, upon reasonable rules of evidence, 
undertake to make it a matter of that judicial knowledge which 
is essential to customary law. 

The other class of customs are, what may be called, the 
branches of the common law, such as the nominate contracts, 
the law of mortgages, of uses and trusts, of insurance, of 
agency, of partnership, of bills of exchange, and of other 
mercantile customs. All these are the laws regulating distinct 
and permanent social operations. When these customs are 
perfected by judicial elaboration, there is no philosophical 
difference between them, other than in-their relating to social 
functions more or less essential in every stage of society, and in 
their having had an earlier or later origin. And the only 
difference between the authority of such customs before they 
have thus been judicially adopted and after, is to be found in 
this fact, that in one case they have the judicial sanction, and 
in the other case they dave only the right. It is the same differ- 
ence which there is between the right of a demandant before 
he takes out his ‘ precipe,’ and after he has obtained his ‘fa- 
cias habere possessionem.’ For since there are certain trans- 
actions, natural and necessary in every condition of society, 
and since, as society advances, these transactions become 
infinitely extended and diversified, not only internally, but by 
a connection externally, with various countries and in various 
manners, and for various purposes, and since the interaction 





(a) Pothier on Contr, p. i. c. l. art. 1. 3. 
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of all these, affect not only the operation of the rest, but the 
preceding customs of the community; the laws which reg- 
ulate all these transactions into which the affairs of the society 
branch out, ought to be co-extensive with them, and must 
arise out of, and be accommodated to them, by the same pro- 
cess and in the same manner, with those which have preceded 
them. In the first place such new emergencies, require new 
modes of action in their beginnings; and when they become 
subjects of judicial consideration, the combination of probabili- 
ties by which they would arrive at the intention of the parties 
with respect to a different species of transaction, or one relat- 
ing to a different subject, could not be applicable except in 
the way of analogy to these new cases. Moreover that part 
of previous customs which had its origin as the construc- 
tive intention of individuals, and whose constitutional commis- 
sion does not extend beyond their appropriateness to make 
their actual arrangements most effectual in the attainment of 
their object, becomes inapplicable, under those circumstances, 
and to those new transactions which we have mentioned above. 
It follows that the magistrate must proceed anew in the adjust- 
ment of the rights and relations of the parties, adopting their 
arrangements as the basis to which the rest of the custom is 
to be adapted, and from which itis to be developed, upon the 
same principles upon which his predecessors have acted in 
preceding cases, and after a due consideration of his own 
powers and the rights of the parties. 

Those customs, therefore, called by distinction customs, and 
which are said to become or be branches of the common law, 
are only the extensions, or the first nuclei or elementary parts 
of constitutional and necessary extensions, of the common law, 
to adapt itself to similar extensions in the operations of society. 
They become parts of the common law, not by the permissive 
adoption of judicial discretion, but by a forcible self-ingraft- 
ment, and from their possessing the same nature, and the same 
inherent right, independently of judicial confirmation, with the 
whole body of the common law. When, therefore, it is said 
that the common law gives to customs the force and eflicacy 
of their obligation, it is only true in the sense that there are 
certain principles arising from the constitution of the common, 
and all other customary codes of law, by the force of which a 
custom introduces itself, under the sanction of a court, into 
the system, and acquires the force of law within its sphere. 

VOL. 1V.—NO. VIl. 5 
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This is evident from the very fact that within this limit it su- 
persedes the rules and policy of the common law, even when 
contrary to it. Custom, says the ancient maxim, is the life of 
the common law. Every particular custom, then, has a vital- 
ity of its own, drawn from the same source; and it is the 
aggregate of all these vitalities which make up that of the 
common law; in the same manner in which, according to an 
observation of Gravina, the aggregate of the forces of indi- 
viduals constitutes that of the body politic. 

Whenever any custom by this process has acquired the form 
of a law, it can only lose its force in the same manner in which 
we have described all the changes and alterations in the laws 
as taking place. It no longer rests in evidence, but upon the tes- 
timony of judicial records, and cannot be affected by any 
parol evidence of the vulgar understanding of the custom, 
or by any presumption as to the intentions of the parties, 
which does not amount to a positive proof of an actual and 
mutual understanding. 

Thus we see that a customary system of public laws is 
formed and perpetually forming, by the social action alone, in 
the same manner with the rules of morality; that it is in fact 
that part of the code of conduct, thus perpetually forming, 
which the order of society requires should be reduced to a 
regular plan, and enforced by its sanctions. It is that part of 
the laws of a nation which is produced by the self legislative 
instinct of society. All the organs of its formation are as abso- 
lute within the sphere of their jurisdiction (which includes all 
those operations of men, which do not come within the pro- 
vince of the political government) as this government itself ; 
whose assistance it only requires to correct the mistakes which 
are beyond its own self corrective power, and to introduce 
such disciplinary rules of police, as cannot conveniently be 
introduced without some legislative formality, not on account 
of the arbitrary power which they require, but on account 
of the arbitrary nature of the regulations which they intro- 
duce. Considered as emanating from its courts, it is a 
system of paternal, regulating, construing, preservative legisla- 
tion, which does not aim to restrain or control, but only sys- 
tematizes, harmonizes, and combines the enterprises and 
inventions which men voluntarily undertake, and digests and 
shapes the materials which are presented to it. And herein 
consists one of its chief excellencies, that it does not interfere 
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except when its aid is called for, and that the system of polit- 
ical economy happily inherent in its constitution, is that which 
leaves men to make their own arrangements, and contents 
itself with regulating them. And as its rules are only applied 
to obviate those difficulties in the execution of the plans of 
individuals, which in their study of those parts of it which tend 
only to effect their main object, the applicants have neg- 
lected to provide for; that part of each custom which a suc- 
cession of such plans establishes, or in fact of the law, which 
is inventive, comes from individuals; and that which is cor- 
rective and which tends to give permanency and security to 
them, and to make them most permanently effective of their 
objects, comes from the court. Thus those individuals who 
are most interested and most conversant with the subject, serve 
as a committee by whom the first draught of the plan is to be 
drawn up, to be completed and perfected by the judges. They 
therefore legislate with all the materials for testing the cor- 
rectness of their opinion; they arrange, having all the subjects 
of their disposition directly in view, so that none of the minute 
points or intricate parts escape their observation; thus bringing 
to their task minds improved by the study of the science of 
jurisprudence, and sharpened by the practice of applying them to 
the affairs of men, and having at the same time all those op- 
portunities for minute and accurate observation, which, accord- 
ing to the experience of Mr. Burke, often gives to men of 
inferior understanding the power of correcting the conclusions 
of superior minds. 


Art. IV.—DANE’S ABRIDGMENT. 


A General Abridgment and Digest of American Law, with 
Occasional Notes and Comments. By Natuan Dane, 
L. L. D. Counsellor at Law. Vol. IX. Boston. Hil- 
liard, Gray, Little, & Wilkins. 1829. pp. 860. 


Mr. Dane, having devoted a long course of years to the 
laborious study of the law as a science, as well as to the active 
practice of it as a profession, has dedicated the best fruits of 
these labors to the public, and indeed twice so dedicated them, 
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for he has not only spent many years almost exclusively in 
preparing his gigantic work for publication, but has also assigned 
the profits to the establishment of a professorship in the law 
school at Cambridge, as a perpetual spring for fertilizing the 
field, which he has himself so long, so assiduously, and suc- 
cessfully cultivated. Until very recently, we in the United 
States, had hardly ventured upon any original extensive works 
upon Jaw, but had contented ourselves with republishing Eng- 
lish treatises and compilations, adding only some scattered 
notes of our statutes and decisions; so that American law, 
whether of the United States or any state, instead of appearing 
to be any entire system, seemed to be merely the right of 
selecting from the inexhaustible magazines of the mother 
country, what might be adapted to our circumstances and « 
wants, with the addition of some small supplement of our own. 
It was no doubt fortunate for the country to possess so com- 
plete a system of jurisprudence, so well accommodated to our 
social habits and institutions, so that without experiments in 
legislation or the necessity of collecting a mass of domestic 
precedents, resorting to long standing usages, or of drawing 
practical rules by doubtful analogies and deductions, from a 
few general principles, the new communities of British Amer- 
ica found themselves possessed, by inheritance, of an entire 
practical system of laws, from which they had merely to select 
what was applicable to their new condition. Neither at the 
first settlement of the country, nor at any subsequent time, was 
it absolutely necessary, nor urgently demanded by the social 
welfare, to sit down to the arduous and hazardous task of 
making an entire code. A single short sentence put the com- 
munity in possession of a better body of laws, than would 
probably have been formed by the ablest set of lawgivers who 
could have been appointed to the task. They had only to 
enact that the English common and statute laws should be in 
force within the colony as far as they were applicable to its 
circumstances; and the great work, which had cost other 
countries centuries of experiments, was at once accomplished. 
Until a very recent period, it would have been beyond the 
powers of the wisest and most learned legislators to devise and 
propound a system of Jaws so practically useful and convenient, 
and so easily and equitably adapting itself to contracts and 
private relations and rights, as the code which thus, in a man- 
ner spontaneously, sprung up among a people too much occu- 
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pied with metaphysical speculations in theology, and subduing 
the forest and its tenants, to allow them leisure for the delib- 
erate formation of codes. In one respect the American people 
were, it is true, upon the same footing with every recent 
people; they might adopt the laws and institutions of the 
mother country or of any other, that were found to be appli- 
cable to their circumstances, but there were these two distinc- 
tions between their condition, and that of almost every other 
nation in the early stages of its legislation and jurisprudence ; 
in the first place the common law of England was, in many 
respects, an admirable system, and, in the second place, a 
great part of it, and that the most valuable, was adapted to 
their new institutions and condition, and to these advantages 
another very important one may be added, that the current 
and contemporary administration of the laws in England, has 
always, down to the present time, supplied precedents and con- 
sttuctions, which were equally applicable in this country, and 
the records of this administration were immediately put into 
the hands of the American lawyers and judges in the contem- 
porary reports. So that England not only supplied a system 
of laws, but also a perpetual commentary upon its several pro- 
visions, and an uninterrupted series of practical applications in 
illustration, modification, or extension of its doctrines. 

The state of Louisiana forms one exception to these remarks, 
and Florida will be another ; and we accordingly see how early 
after becoming a part of the American republic, the former 
undertook the task of general codification; before in fact any 
other state in the Union had made so thorough a revision of its 
laws. ‘The reason is obvious, for in becoming incorporated 
with the republic, the social condition of the people of Louis- 
iana was so altered as to require a great modification of its 
municipal, as well as of its cor nstitutional laws, whereas the only 
material change in the old states, consequent upon the revolu- 
tion, was, that of the constiondanal law ; while the municipal 
laws continued to be administered, with occasional amend- 
ments, much as if no revolution had happened. The precepts 
ran in the name of the state, instead of that of the king; 
nothing more was necessary. ‘The statutes of many of the 
other states have been digested and revised, for instance those of 
Maine at the time of its separation from Massachusetts, those 
of Rhode Island, Delaware, New Jersey, Virginia, and some 
others ; and New York has led the way in an entire reconstruc- 
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tion of its whole code, and like proceedings begin to be con- 
templated in other states. 

This stir in legislation is not confined to the United States ; 
similar movements are simultaneously made throughout the 
civilized world. ‘The glorious success of France under 
Bonaparte, in condensing and arranging its laws into an 
admirable system, has roused the attention of other nations 
to the same subject, and we in this country feel the force 
of the general impulse. Some persons cry out, innova- 
tion! at any suggestion of a general revision of the laws, 
and expostulate against Benthamizing the statute book, not 
reflecting that all our legislatures, as well as congress, are 
codifying upon a small scale every year, and many of them 
semi-annually. ‘They undertake (that is, if any committee or 
member volunteers for the work,) to revise and improve some 
particular branch of the statutes, sometimes because they are 
multifarious and obscure, at others because they are defective 
in some substantial provisions. If the statutes of a country, 
like those of England, have run out into a great multiplicity, 
and are scattered in confusion through some seven or eight 
quarto volumes,—a dark forest, which the most intrepid lawyer 
never thinks of exploring beyond the margin,—it is very natural 
that, without intending to root up the whole, men not at 
all infected with the spirit of radicalism, would wish to have 
the territory surveyed and laid out anew, and to have enough 
of the useless encuimnbering branches lopped off, to let in a 
little light, and clear up the obscurity. The laws eventually 
become so perplexed, that it is perilous to attempt to mend 
any particular part separately, lest you should bring down a 
whole mass of ruins upon your head. It has happened in 
England more than once, and so even in our early legislative 
progress, that repealing a useless or pernicious law, which, 
perhaps, only by implication, and so not ina way to be readily 
discovered, repealed or superseded some old statute, all at 
once, to every body’s surprise, has resuscitated a forgotten 
law, and let it loose, to the annoyance of the unsuspecting 
judges, lawyers, and, most of all, citizens, like some mischiev- 
ous ghost, which all people supposed had been quietly laid, 
some centuries ago, by our pious ancestors. One important 
object of codification is the selecting, simplifying, and arrang- 
ing, what is, on revision of the statutes, ascertained to be 
already the law, and this was one of the great achievements of 
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the French codifiers under Bonaparte. But then again, the 
doings of our legislatures, at every session, imply some sub- 
stantial defects in the existing laws, and it is no imputation 
against their sagacity and faithfulness, to suppose that many 
others escape a partial examination, and some which may run 
through an entire series of statutes, which may be more cer- 
tainly detected and effectually remedied by a general system- 
atic revision, for the thoroughness and skilful accomplishment 
of which, the reputation of commissioners especially appointed 
to the task, is pledged, than by the desultory revisions to 
which temporary legislators may be prompted by the spur of 
the occasion or some local inconvenience. What objection 
could there be to a systematic revision of all the statute laws 
every fifty years? Soine would fear to subject them to so 
rude ashock so often. But the truth is, they are as much and 
even more exposed at every session of the legislature ; for there is 
greater danger of innovation and derangement from extempore 
revision and the sudden projects occasionally started in pursuance 
of temporary and local impulses, than from periodical reforma- 
tions gravely and deliberately undertaken. Ithas been urged that 
it is in vain to seek for a perfect system of laws in codification, 
and in illustration of this opinion, we are told that some hun- 
dred or two of volumes of commentaries on the various parts 
of the French code, have appeared during the short period 
since its promulgation. ‘This objection is apparently founded 
on the supposition that the multiplication of treatises and com- 
mentaries, isa conclusive indicatidn of an imperfect, deranged 
state of the laws. Grant this assumption for the moment, and 
conversely an absence of all treatises, and digests, and com- 
mentaries, is a proof of the perfection of the existing laws. 
Now we do not remember to have ever heard of a Turkish 
treatise on insurance or bills of exchange, and we must, accord- 
ing to this doctrine, infer that the Turkish law upon these two 
branches is perfect. But some will doubt the perfection of 
the Turkish laws of insurance and bills of exchange, notwith- 
standing this cogent argument, and will even go so far as to 
deny the whole assumption, and assert that, in law, as in every 
other science, a rapid progress is always attended by a multi- 
plicity of publications. If the social condition, arts, and exter- 
nal relations of a people, could be fixed, if society could be 
arrested and petrified in its present position, we might then 
suppose an entire system of laws to be devised, which might, 
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without inconvenience, be as stationary as the people for which 
it should be intended. But since society is, in fact, alive and 
changing, and new relations, interests, arts, frauds, crimes and 
subjects of contract, are continually arising, the best immuta- 
ble code that could be devised, would be but ill adapted to 
our very mutable condition. 

The original treatises and compilations, as well as the nu- 
merous volumes of reports, of domestic production, that hove 
made their appearance in our libraries of late years, are evi- 
dent indications of our juridical progress ; but our ready access 
to England for laws adapted to our institutions and habits, 
while it was a great advantage, was at the same time a weighty 
discouragement to the undertaking of any original works, after 
the materials had sufficiently accumulated for making them. 
Were a young imperfectly taught artist to be put into an im- 
mense quarry of the best of marble, with the Apollo Belvidere, 
the Venus de Medicis, Torso, &c. before his eyes, he might 
well be disheartened, and despair of ever drawing from those 
shapeless masses, forms fit to be placed beside such chefs- 
d’euvres. And he would be still less disposed to try his chisel 
upon this marble chaos, if he knew that his creations were to 
be submitted to prejudiced judges, who admired the specimens 
with which his works must be compared, for more beauties 
than they possessed, and were prepared to condemn the pro- 
ducts of his own skill, for imaginary defects. The situation 
of the members of the profession in the United States, was 
not wholly dissimilar. After the establishment of the inde- 
pendence of this country, the materials for treatises, comment- 
aries, and digests rapidly accumulated, but they long hesitated 
to make works in competition with Comyns, Sir Matthew 
Hale, and Blackstone. ‘To the works of these and the num- 
berless other masters of the common law, they chose, for a 
long time, to make modest supplements, and an attempt at any 
thing like a substitute would have been considered presump- 
tion. At length we began to make compilations of precedents 
and forms, and, after a time, here and there a bold spirit would 
venture upon something in the shape of a treatise, but still 
with an apologizing and fearful tone, doubting his strength to 
heave off the ponderous weight of British authority, and stem 
the mighty current of British competition. Our emancipation 
from this oppression (though on the whole for the time fortu- 
nate,) of foreign juridical authority, has since been accomplish- 
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ed, and our civilians can now move in a free space, and are 
not without encouragements to appropriate and work up for 
themselves the mass of rich materials: in which they before 
were buried. 

It was long before the time when an orginal American book 
on jurisprudence had ceased to be a phenomenon, that Mr. 
Dane began to devote his days and nights to no less a work 
than a full and comprehensive Digest of American Law, and 
continued to pursue his labors in his undisturbed retirement, 
for successive years, until, in 1823, their result was given to 
the public. The task was truly Herculean, of which the diffi- 
culties and discouragements cannot now be readily understood. 
There were our own multifarious constitutions, statutes, decis- 
ions, and usages, mingled in wide confusion, with the frag- 
ments torn from the common Jaw of England, floating and 
tossing, like the wrecks of edifices and forests in a troubled 
sea, in the currents and counter-currents of our own legisla- 
tion, and the domestic and foreign judicial administration. To 
find a broad and stable base to build upon, and select and 
bring together the suitable materials from this wide chaos, and 
combine them into any thing like a systematical and homoge- 
neous structure, seemed to be a work beyond the greatest 
strength exerted with untiring industry, and the most enduring 
patience. But Mr. Dane, not dismayed by the magnitude of 
the undertaking, engaged in and pursued it with a quiet and 
steady perseverance, and accomplished it without ostentation. 
His work has now been long before the public, and we shall 
not go back to scrutinize its merits and defects. That it 
is an immense work, difficult and arduous to accomplish, and 
exceedingly useful now it is accomplished, nobody will deny. 
Nor will it be disputed that it contains enough to make a dili- 
gent student, a learned lawyer. If it should be found, on 
repeated examination and after long experience, that some 
parts admit of improvement in arrangement, or the details of 
its execution, it will only prove that one man has not accom- 
plished, in this instance, what successive generations of authors 
have failed to do in others. It still would stand acknowledg- 
ed, a vast repository of legal science, and an imperishable 
monument of the author’s industry and learning, and not the 
less honorable on account of its being erected from a generous 
attachment to the science of which it is the repository, and 
not from any urgent necessity to labor, or any personal motives. 

VOL. IV.—NO. VI. 9 
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The recent additional volume, which gives occasion to 
this notice, is at present the most practically useful of the 
whole nine of which the work is now composed, consisting 
mostly of the accumulations from the time of the previous 
volumes being prepared for the press in 1821, down to 1829, 
when this was published, and accompanied, like the former, 
with a very full and well digested index, which no lawyer can 
consult with the least care, without readily finding whatever 
the volume contains to his purpose, and it contains, among 
other things, abstracts of the most important decisions made in 
the courts of the United States, the several states, and Eng- 
land, during that period. In this respect, we cannot give a 
better account of it than the author himself does in the pre- 
face. He says, 


‘The cases added will be a few select American decisions made, 
and laws enacted, before 1820, and, generally, those decided and 
enacted since, American and foreign; in both cases the marginal 
references to cases of any age, as they may apply, will be added. 

‘As American law, especially in print, is vastly increased since 
this work was originally and mainly formed, now and in future 
there ought to be included in it a much greater proportion of late 
American, and much less of English law; more especially as 
eminent judges and lawyers in the United States very justly hold 
English decisions, made since the United States became inde- 
pendent, not to be binding authorities in them, and, not being 
such, they are but the opinions of emipent judges and clrancel- 
lors, as may be thousands in other nations; however, the English 
decisions are very often on the principles, and often on the very 
words of our own laws, these and those of England being in 
many cases the same; also it is thus the superiority of the Eng- 
lish over the American decisions is rapidly passing away. 

‘This ninth volume is made up almost entirely of decisions in 
law and equity, American and English, made in supreme courts 
within the last nine years, and is taken from more than thirty 
volumes, among others, of the latest reports of which there is no 
other abridgment. The author has found no occasion to add any 
new chapters, and but very few new articles; hence the parts of 
this ninth volume are almost invariably additions to the articles 
and sections in the eight volumes. In the eight volumes, the 
author copiously included ancient law, because now found in but 
few law libraries, and yet is law, and a large portion of Maine 
and Massachusetts law. He, in this additional volume, has 
found room to include a larger portion of the laws of other states 
in the Union, as far as judicial decisions have been reported. 
After all, as formerly observed, the enactment of near thirty legis- 
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latures, and the decisions of as many supreme courts, are so ex- 
tremely numerous in nine years only, that a large volume can be 
but a mere sketch of them; and this with a view mainly to show 
the spirit and principles of the laws in our several states. As 
the union of our states, on republican principles, is the first ob- 
ject, and the sameness of leading principles throughout the whole, 
are essential to that union, the author often takes occasion to 
notice and enforce those principles; and, of course, to select 
largely from those laws and constitutions best calculated to bind 
the states together on federal and republican principles. He can 
hardly realize that oue sister state in this Union ought to view 
another as a foreign state. In this ninth volume, as in the others, 
the more important cases are abridged, the less important are 
often only digested. In it are a suitable index and table of cases, 
but no table of contents; as, to most of the matter in it, the table 
of contents in the first volume applies.’ pp. iii. iv. 


Though, as the author intimates in the above extract, this 
volume consists mostly of abstgacts and digests of cases re- 
ported in the United States and England, yet it is not limited 
to these. On the subjects of commercial law and contracts, 
particularly, he has taken a wider range. Since the former 
eight volumes went to the press, says the author, ‘I have 
reviewed the new commercial code, of France and the Eng- 
lish and our Jaws, on the same subject. In many cases in this 
code I find precision and certainty, where, in the English and 
our laws, 1 find the opposite character. I have, therefore, 
added a small selection from this code in cases in which it 
highly merits attention; and [ can say, with those who say 
there isa moral excellency in the whole code, it has “a sacred 
regard for private property and public order. It enjoins the 
faithful performance of contracts, ordains the prompt adminis- 
tration of justice, and requires the unsullied purity of the mer- 
cantile character.”’ We accordingly find that under the titles 
of Freight, Wages of Seamen, Charterparty, and Partners, 
the author gives extensive abstracts from the French code, and 
some from Pothier. 

A volume of this description gives some idea of the com- 
parative share occupied, in the various judicatories, by the 
different classes of questions. We observe that the title ‘ Ex- 
ecutors and Administrators’ is pretty prominent, and that of 
‘Poor’ is quite considerable, though the cases cited are all 
those of Maine, New Hampshire, Massachusetts, and New 
York, excepting one from B. & C. 

The subject treated in this volume under the title of ‘ Partners 
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and Part-owners,’ comprises a great deal of ground not yet 
occupied ; and this title accordingly presents a pretty numerous 
list of decisions in the present volume, including only three 
from the English reports, the others being collected from the 
reports of six or seven states, with the addition of abstracts of 
numerous articles of the French code. The title ‘ Insurance’ 
is ample, in comparison with the bulk of the volume, and yet 
it includes but one English case. ‘This shows, what we were 
already aware of, that British jurisprudence is likely hereafter to 
afford us, comparatively, but little assistance on these branches of 
the law, in which the courts of the United States, and those of the 
more commercial states, are decidedly in advance of those of 
England. During the late wars, and as long as questions 
continued to grow out of it in the British court of admiralty, 
Sir William Scott, the present Lord Stowell, illustrated with 
his usual profoundness of learning, originality of thinking, and 
felicity of language, those questions of mercantile law, relating 
principally to ownersbip of vessels and cargoes, and liens upon 
them, which came within his jurisdiction. But the jurisdiction 
of mercantile cases, in that court, is very limited, and gives, 
to commercial countries, but a partial advantage from the talents 
and learning of the presiding judge, and we think we hazard 
very little, in saying that for the last fifteen years, the British 
jurists might obtain more light by a study of our decisions on 
some branches of mercantile law, particularly insurance, than 
can be found in their own for the same period. We are not, 
therefore, at all surprised to find the title ‘ Insurance’ in this 
volume, almost wholly occupied with American cases. 

The subjects of ‘ Mills, Mill-streams, and Water-courses,’ are 
growing in importance in the middle and northern states, and 
this circumstance, gave occasion no doubt to Mr. Angell’s 
valuable work on Water-Courses ; and his work again has con- 
tributed to excite an interest in the topics of which it treats. 
This title occupies considerable space in the present volume, 
and comprises a larger number of British decisions, com- 
paratively, than the others of which we have been speaking. 
But one of our most elaborate and important cases on this 
subject, we mean Tyler v. Wilkinson, 3 Mason, though a few 
copies were distributed in a pamphlet form before this volume 
went to the press, did not appear in the reports just referred 
to, until after Mr. Dane’s ninth volume was sent to the printers, 
and it accordingly is not included in this article. 
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To the laws of ‘ Fisheries, Flats, and Rivers,’ as the title 
stands in this volume, the case of Arnold v. Mundy, 1 Hals. 
is an important addition. Besides this and the other cases on 
this subject, Mr. Dane has mentioned the states in which the 
right of fishing remains as at common law, and those in which 
it has been modified by statutes. 

The head of ‘ Contracts and Considerations,’ being the first 
in the volume, extends to some fifteen pages, consisting mostly 
of American cases, like the rest of the volume, but including 
a few from the English reports. ‘The author has introduced 
into this chapter a short historical notice of the origin of the 
clause of the constitution of the United States, prohibiting the 
states from making laws ‘ impairing the obligation of contracts.’ 
He was led to this by the case of Ogden v. Saunders, decided 
in the Supreme Court of the U nited States and reported 12 
Wheaton, 213, for which and his own views on the same 
subject, he has added a new article to his first chapter. The 
decision in that case, that a state insolvent law, providing 
for the discharge of a debtor who surrenders his property, 
would be valid in respect to all contracts, subject to the 
laws of the state as to their construction, and made after 
the passing of the law, recognises a power in the states to 
make Jaws which shall have an operation very nearly equiv- 
alent to that of a bankrupt law. ‘The court was divided in 
that case, in regard to the effect and operation of state 
insolvent laws, five to three, Chief Justice Marshall and 
Justices Story and Duvall, dissenting from the opinion of Jus- 
tices Washington, Johnson, Thompson, and Trimble, which, 
being that of the majority, was accordingly pronounced as that 
of the court. As long as congress neglects to make a bank- 
rupt law, this decision will certainly have a very salutary effect, 
in leaving the states at liberty to supply this defect in the 
national legislation; a defect by which the United States are 
distinguished from the commercial countries of Europe. The 
salutary effect of a decision, though one presuimption in favor of, 
yet, does not conclusively prove its correctness. But without 
obtruding any speculations of our own, we will quote a part of 
what Mr. Dane says in support of the position taken by the dis- 
senting judges. He refers, in his remarks upon it, to the ordi- 
nance for the government of the North Western Territory, 
which is understood to have been drawn up by himself, and has 
been referred to in connexion with his name, inthe recent debate 
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in the sevate on Mr. Foote’s resolution respecting the public 
lands. ‘The ordinance provides as follows. ‘In the just pre- 
servation of rights and property, it is understood and declared, 
that no law ought ever to be made, or have force, in said ter- 
ritory, that shall, in any manner whatever, interfere with or 
affect private contracts or engagements, dona fide, and without 
fraud, previously formed.? We now quote Mr. Dane’s re- 
marks in this ninth volume, which he dates in the margin 
A. D. 1828. 


‘It will be observed that the article in the territorial ordinance, 
makes provision that no law shall be passed that shall affect pri- 
vate contracts previously made; that is, contracts made before the 
passage of the law, not those made after. This provision does 
not contain the distinction between a contract and its obligation. 
It is a matter of history, that pernicious tender laws had been 
made in most of the thirteen States before July, 1787, empower- 
ing the debtor to tender depreciated paper money, pine barren 
lands, and other property of little value, in discharge of his debt 
and contract. ‘These gave rise to this provision. 

‘It will also be observed, a similar provision in principle in 
the 1st article and 10th section of the federal constitution, is very 
general, which is, that ‘‘ Nolaw shall be passed impairing the 
obligation of contracts.”” This differs from the ordinance in two 
material points ; one, this section makes the distinction between 
the contract and its obligation ; the other, it does not make the 
distinction between contracts made before and after the passage 
of the law. Every day this provision in this 10th section is be- 
coming very important; already discussions and opinions have 
grown out of it, that fill hundreds of pages. It is desirable to 
learn, if possible, why the Federal convention distinguished be- 
tween the contract and its obligation,.and why it did not distin- 
guish between contracts made before, and those made after, the 
enactment of the law, meant to be inhibited. It is believed the 
public records can throw some light on this interesting subject. 
The Federal convention sat in Philadelphia from May to Sep- 
tember 17th, 1787, and was in session there when this ordinance 
was passed in New York, and made public in July that year. 
The members of the convention saw it, no doubt, in that month. 
It is stated, that the first draft of this 10th section omitted this 
provision as to impairing the obligation of contracts, and that in 
an after draft it was inserted. Is it not the fair inference that 
the provision in the ordinance gave rise to that in the constitu- 
tion? Might not the Federal convention well think it was best 
to look to the obligation of contracts rather than to the contracts ? 
as this obligation and binding force of contracts, in its true and 
broad sense, is founded in reason and conscience, in moral prin- 
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ciple, in men’s intuitive perceptions, and in natural law, as well 
as in the municipal, of course universal; and because the obliga- 
tion exists only in valid contracts, is a single universal principle 
in all valid contracts ; hence expressed in the singular number, 
though properly the binding force of contracts in the plural; 
whereas numerous contracts exist de facto, which are void in law 
and even in equity, so in which there is no binding force or obli- 
gation, natural, civil, or municipal, in conscience or on moral 
principles; as usurious contracts, and thousands in fact made, but 
obtained by fraud or deception, or of persons incapable of con- 
tracting, or without consideration, &c. Might not the convention 
well think many contracts are made in society, the performance 
whereof is never enforced in courts of law or of equity, on muni- 
cipal obligation merely ; as when a contract is made in one nation 
and its performance enforced in another. For instance, A of 
London and B of Boston meet in China, do business there, and 
A, getting fairly in debt to B in $ 1000, gives him a note fer that 
sum, to pay on demand; no place of payment is named; they 
meet in New York; B there sues A; the contract appears a fair 
one, for value received; what court in law or equity in that 
state, or any other, would ever think of even attempting to com- 

el performance on the municipal law of China, as constituting its 
Pinding force or obligation, or even to inquire after that municipal 
law? When, too, it is probable that neither China or any other 
nation ever enacted a law to give binding force to such a con- 
tract, or thought to distrust its natural, inherent, intrinsic obliga- 
tion, far more permanent, universal, and invariable than human 
legislation or law enacted. In fact the civil or municipal obliga- 
tion is a human work; the natural one is a divine work. Might 
not the convention well mean so to establish this constitutionally, 
as that it should never be impaired by state enacted law, which 
had done but little for several years, but wrong creditors and 
favor debtors, men whose habits or management too often make 
them embarrassed debtors, defending themselves, and defended, 
under the compassionate plea of the unfortunate, not often a plea 
for the creditor. 

‘As to the other distinction, might not the convention well 
think the restraint too limited, if confined to contracts previously 
made, that is, to those only made before the passage of the insol- 
vent or other impairing law, as it was clear such contracts would 
soon be very few; for instance, a state passed an insolvent act 
before or when the convention was sitting, as some states did, to 
restrain such act to the contracts made before it was passed ; 
these obviously in a few years would be performed, outlawed, 
or otherwise cease to exist in any number deserving notice, 
much less such a solemn constitutional provision. Therefore 
the convention omitted the distinction, previously, made in the 
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ordinance; and provided the whole American people might 
establish forever the natural obligation of contracts, founded in 
the correct moral law of mankind, not merely the municipal or 
enacted obligation, that could so easily and almost entirely be 
modified by state legislatures. Admit the correct legislation of 
the states generally, still, if there be but one bad legislation in 
fifty, such a coustitutional restraint on that is necessary and 
proper.’ pp. 6, 7. 

Thearticles on ‘ Pleading,’ and on ‘Titles under statutes, to 
property in the several states,’ are both pretty extensive in 
this volume. These are subjects with which the author has 
been very conversant, both in study and practice. The latter 
of these articles is made up in a great measure of abstracts of 
the statutory provisions of the different states. 

In chapter 78, article 18, the author has resumed the 
subject of the forfeiture, by tenant for life, under the law of 
Massachusetts, of treble damages and the place wasted, in 
case of waste; which subject our readers will recollect has 
occupied some portion ofthe previous numbers of this journal, 
in the review, written by the Hon. George Bliss, since de- 
ceased, of Judge Jackson’s work on Real Actions,(a) and 
in the remarks of Judge Jackson on the opinions of the re- 
viewer.(b) Mr. Dane had expressed an opinion against the 
forfeiture in his former volumes; and he resumes it in this. 
After saying that Judge Parsons, in his opinion on this subject, 
(which is supported by Judge Jackson) that the law of Massa- 
chusetts always has been that the place and treble damages 
are forfeited for waste by tenant for life, Mr. Dane remarks 
that Chief Justice Parsons must refer to the statute of Glou- 
cester, 6 Ed. [. c. 5, cited Dan. Abr. c. 78, a. 11, s. 2,— 
‘though he does not mention it, or any other; as there is no 
other law inflicting such a penalty.’ 


‘ As his opinion was not called for, as he noticed no authorities, 
and it did not appear he had examined the point, and no case is 
found in practice to call his particular attention to it, I thought 
it only necessary to cite other English and American statutes on 
the subject, and briefly to observe upon them. Lately, how- 
ever, the question has been made more interesting. Judge 
Jackson has published a treatise on real actions. In pages 340, 
342, he has adopted Parsons’ opinion, and expressed surprise at 
mine. When the opinions of two such eminent lawyers are 


(b) Vol. IT. p. 65. 


(a) Vol. I. p. 185. 
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opposed to mine, I think I ought to relinquish it, or further to 
defend it. On reviewing the whole ground I cannot give it up; 
because, 1. My opinion is grounded on the common law, and 
the statute, 52 H. 3, ch. 23, that gave the injured party only 
full damages for waste, as stated a. 11, s. 1, above; also on 
Massachusetts statutes of 1700; cited a. 13. s. 4. merely 
making tenant in dower liable to an action for any strip or 
waste. It appears to me, this never could mean an action for 
the place wasted and treble damages, in the severe spirit of the 
statute of Gloucester; but that it means an action for “ the full 
damages,” in the spirit of the common law, and of the 52 H. 3, 
ch. 23: 2. further reasons, as stated in another place forty years 
ago: C.J. Dana and others held, invariably, that where our 
ancestors adopted the common law, they adopted the British 
statutes enacted in amelioration of that law, and rarely, if ever, 
British statutes increasing, and especially severely, the penalties 
of the common law; on this principle, most clearly true, because 
they thought the spirit of our system has ever been far more 
mild than that of England. Therefore, in adopting laws from 
England by our ancestors, a milder, and not a severer temper 
has ever prevailed. Again, by our statute of March 11, 1784, 
cited a. 1, s. 6; a tenant in dower forfeits for waste the place 
wasted, “‘and damages assessed.”” Is it possible our legislature by 
these words, “damages assessed,” could mean treble damages? 
If it be thought our legislature, in passing these acts of 1700 
and 1784, believed the statute of Gloucester was in force here, 
and meant to conform to it, why did they not adopt its language, 
at least its very plain meaning? If it be said, the legislature in 
1700 and 1784, intended to reenact here the statute of Glouces- 
ter, as it was common here to reenact British statutes, it may be 
asked why, when the words of that statute were so few and 
plain, the legislature did not reenact its words, at any rate, its 
obvious meaning? In the case of waste, pending actions, &c., 
when the legislature intended treble damages, it called them, 
very naturally, treble damages, and not ‘‘ damages assessed.” ” 

The Supreme court of Massachusetts has since decided, in 
Padelford v. Padelford, 6 Pick. 152, that the place wasted 
and single damages are forfeited under the statute of Massa- 
chusetts in relation to waste on estates held in dower. But in 
a subsequent case, Sackett v. Sackett, decided in the county 
of Berkshire, September, 1829, not yet published, the same 
court has decided, as we understand, that in case of waste on 
other estates for life, the place wasted and treble damages are 
forfeited. See S. C. 5 Pick. 191. 

On the subject of ‘ Federal Principles and Cases in Equity,’ 
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the decisions since 1820 have supplied the author with a large 
mass of materials. 

Considering the very extensive agency of corporations, in 
conducting various branches of industry in many of the United 
States, besides their important municipal and political functions, 
and considering the frequent questions arising in practice as to 
the extent and the proper and legal exercise of their powers, 
it would, it seems to us, have been an improvement if the 
author had made a distinct title in this volume, both in the 
body of the work and in the index, for this subject. Some of 
the cases relating to corporations are embraced in the work, but 
not so as to be conveniently consulted in reference to the pro- 
perties of these ecclesiastical, political, and economical organs. 

This volume contains a number of cases under the head of 
‘Ministers and Religion,’ decided in Maine, New Hampshire, 
and Massachusetts, with the addition of one from 20 Johns. 
On the question which has for a long time been agitated in 
Massachusetts, respecting the rights of churches and towns or 
congregations, Mr. Dane supports, very decidedly, the doc- 
trine adopted by the courts of that state. Though this ques- 
tion will be of little interest, and perhaps hardly intelligible, in 
those parts of the United States where the municipal and 
parochial organization have always been different froa those 
of New England, still as it is a question in which many of our 
readers take an interest, and as the author is very familiar with 
this branch of history and law, we quote some of his remarks. 
He says, 

‘As recently as 1828 it has been contended in vindication of 
each gathered church, that it is a body politic ; and that it retains, 
under the old colony and province laws, its first and separate vote 
in the election and settlement of a minister; and that the decision 
in Avery’s case is erroneous, wherein it is held, the parish has, 
by law, the exclusive right to elect and contract with him. This is 
indeed strange, as these old laws are all so expressly repealed by 
the statutes of March 4, 1800, and June 18, 1811. Equally 
singular that any one should urge the church can choose a pastor, 
and the parish a minister. It is conceived that though the church 
could so elect under those old laws, yet it never was so a body 
politic as to sue and be sued, make a money contract, or vote, 
assess, and collect a tax, clearly not after 1662, when church 
members alone ceased to be voters, and others became voters too. 
In advocating the ancient power of the church, despotic till 1662, 
the power of the town has, by mistake, been ascribed to the 
church, as in the case of one Briscoe of Watertown, A. D. 1642, 
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who was taxed towards the minister’s salary, and complained and 
wrote against the tax. Governor Winthrop and Hubbard speak 
of it as a tax voted and assessed by the church; but it seems now, 
on examining the Watertown record, it was a tax voted by the 
town, in a town meeting, in which town officers were chosen. 
As then only church members were voters in town meetings, 
Winthrop might not be attentive to distinguish the acts and votes 
of the town and those of the church; and as he confounded them 
in Briscoe’s case, it is probable he did in other cases. I have 
never seen the least evidence that a church, as such, ever exercised 
civil power as a body politic, as to sue or be sued and defend, or 
to use a seal, to make money contracts, buy or sell land, or vote 
and assess taxes. No doubt church members alone voted the tax 
in Briscoe’s case, because then they alone were voters in any case. 
Though the church, as a church, had power to act by vote, it was 
only in church order and discipline, but whenever they acted in 
matters of property and civil rights, they acted and voted as a 
town. But most clear it is, that whatever the church, as such, 
might do under those old laws, is now of no importance, as those 
old laws have all been actually repealed, and new laws enacted 
on the subject in conformity to the constitution of 1780.’ 

On the question respecting the incompetency of witnesses on 
account of religious belief, which has been recently so learn- 
edly and ably investigated in Connecticut, in the case of 
Atwood v. Walton, 7 Day, 66, from which large extracts were 
made in the last number of this journal, p. 338 to 350, Mr. 
Dane, ch. 98, s. 5 and 9, of this volume, states the opinion in 
Jackson v. Gridley, 18 Johns. 98, that infidels who do not 
believe in a God, or who, believing in a God, do not think he 
will reward or punish them in the world to come, is not a com- 
petent witness, and remarks thatin that case ‘ the witness totally 
disbelieved in the existence of a Supreme Being. He believ- 
ed in no punishment by an overruling Providence in this life. 
Hence as to future punishment, the opinion of Chief Justice 
Spencer was an obiter dictum.’ Mr. Dane then cites, with 
apparent approbation, the opinion of Chief Justice Willes. He 
says, ‘ Willes, C. J. admits a person as a witness if he believes 
in a God, and his punishment in this life or the next. See’ 
his R. left in kis own hand-writing, pages 545, 549, 550, and 
551.°(a) 





(a) In the case of the Commonwealth against Origen Bacheler, tried in the 
Boston Municipal Court, March, 1829; a witness was objected to on account 
of his being a Universalist. Judge Thacher, who presides in that court, in 
charging the jury, made the following remarks upon this subject : 

* In the course of the examination of some of the witnesses, much time was 
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This volume went to the press and was mostly printed at the 
commencement of the last session of congress, but was not 





spent in inquiries as to the extent of their religious belief. I confess, that I 
have always been desirous to exclude from this Hall all inquiries which have 
a tendency to excite a sectarian or party spirit either in religion or politics. 
Good men will differ on these points, and their passions will insensibly become 
enlisted in the controversy. It is the duty of Courts to assuage the violence 
of party spirit, and to administer justice with an equal hand. To withhold 
equal civil privileges from any of our citizens, however they may differ in their 
speculative views of religious faith, seems to me to be against the spirit of our 
institutions. Objections to witnesses, arising from defective or erroneous 
views of religion, ought to go to the credibility rather than to the competency 
of a witness ; and in conformity with this sentiment, where it was objected to 
a witness, that he did not believe in the existence of a future state, on account 
of his professed declarations to that effect, our Supreme Judicial Court still 
admitted him to testify, considering the objection as applying to his credibility 
and not to his competency. 15 Mass. R. 184. Hunscom v. Hunscom. 
Errors in speculation insensibly creep into the mind, having their origin in our 
virtues as well as in our defects—sometintes arising from education and exam- 
ple, sometimes from pride and vanity. Some men think it the part of wisdom 
to doubt every thing ; while others deem it meritorious to believe even in 
impossibilities. It is best to leave them all to the corrections of reason, and 
to the sure influence of time, “ which, while it dissipates the errors of opinion, 
will not fail to confirm the decisions of truth.” 

‘It is well settled, that Atheists and such infidels as profess nut any religion, 
that can bind their consciences to speak the truth, are excluded from being 
witnesses. But every person who believes in the obligation of an oath, what- 
ever may be his religious creed, whether Jew, Christian, Mahomedan, or 
Pagan, is an admissible witness ; and may testify in a Court of Justice, being 
sworn according to that form of oath, which, according to his creed, (see the 
case of Atcheson v. Everett, Cowp. 382.) he holds to be obligatory. Phillips 
on Evidence 19. It may be justly doubted, whether it is not wholly incon- 
sistent with the rights of conscience, to compel a man to disclose his opinions 
on religious subjects, inasmuch as they are matters between his conscience 
and his God. If from his veneration to truth, he should avow the belief of a 
sentiment, which would render him unpopular or odious to his fellow citizens, 
or to any class of them, or which would tend to his disgrace or injury ; it 
would be to criminate, or bear witness against himself. if therefore an ob- 
jection is taken to a witness, on account of his religious sentiments ; it is very 
reasonable, that these should be proved by other witnesses ;—and I cannot but 
regret, that I allowed any of the witnesses, who have been examined on this 
trial, to be interrogated on these points, with a view to their own disqualifica- 
tion ; and, with my present views of the law, I should not allow it to be done 
again. 

Ole the case of one of the witnesses, Ephraim C. Beals, it was attempted to 
be shown, that he ought not to be sworn, for the alleged ground, that he did 
not regard the sanctions of an oath. His son, Edward L. Beals, was offered 
as a witness to disqualify his father in this respect. This young man stated, 
that he left his father’s house, when he was about four years old, and it was 
very apparent, from his own account of himself, that he had had but a slight 
opportunity, to form a correct judgment of his father’s opinions on religious 
subjects. The witness however stated, that, from a conversation which he 
had with his father, at the time of his brother’s death, he inferred, that he did 
not believe in the punishment of the impenitent in a future state ; but he pro- 
fessed, that he was not able to detail the particulars of that conversation ; he 
had heard his father say, that we should all be happy in another world, and 
that we should be punished for our evil deeds in this state. Now, if in con 
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published until late in the session, and after the crisis of the 
debate on Mr. Foote’s resolution in relation to the public 
lands. ‘The same question which occupied a part of that 
debate, we mean the nullification doctrine, is discussed by 
Mr. Dane, and his arguments coincide very strikingly with 
those so eloquently and demonstratively presented in Mr. 
Webster’s speech. This coincidence is of itself an argument 
of some weight, if any additional argument were necessary, in 
support of the correctness of these views. As this great ques- 
tion has not lost its interest, though the contest upon it has 
ceased, and as Mr. Dane introduces still another piece of 
testimony from Virginia, we will extract the passage. We are 
the more ready to quote it, as it incidentally involves the con- 
sideration of the operation of the provision of the constitution 
establishing the Supreme Court. ‘The passage to be extracted 
shows very clearly how essential to the liberty of the citizen is 
the independence of the judges, and the permanency of the 
judiciary. When the citizen chances to find himself on the 
confines of the different jurisdictions, he must be sacrificed in 
the contentions of the general and state executives, unless he 
can fly to some secure retreat. The judiciary is his only city 
of refuge. In such a case, this mild and peaceful power of 
the judiciary extends its shield for his protection. If this 
beneficent, intermediate power, is prostrated, you leave the 
citizen to be rent and crushed in the strife of these antag- 
onists. "The independence of the judiciary is his palladium, 
and, of all persons in the world, a professed lover of the peo- 
ple and champion of their rights, should be the last to steal 
from them or rob them of this greatest of all political treasures, 
the right of being tried by independent judges. ‘The passage 
referred to is as follows. 


*§ 13. As in this general abridgment of American law, it is 





sequence of such a general statement, from a witness, whose education, it 
was apparent, had been much neglected, the witness, Mr. E. C. Beals, had 
been rejected, it would then have followed, that a great body of our fellow 
citizens would, in the judgment of this court, have been disfranchised, and 
excluded from their oath both in civil and criminal cases. With my present 
views of the law, if a man believes in the being of God, and in his attributes 
as a righteous avenger of wickedness, and in the existence of a future state,— 
{ consider it my duty to admit him to his oath. From such a belief it follows, 
that God will punish him who commits wilful perjury, that crime so odious to 
God and man, either in this world or in that which is to come. The punish- 
ment will be worthy of a God of perfect justice, whether inflicted in this 
world or in a future. Who then will not dread such a punishment—and who 
will not fear to commit such an offence ?’ 
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properly intended to notice every branch of it, whether consti- 
tutional, statute, or other: and as in the occasional notes and com- 
ments it is properly intended to examine, very concisely, a few 
important parts of this law ; and as some very recent proceedings, 
as published in Virginia, South Carolina, and Georgia, respecting 
state rights and state sovereignty, demand the serious attention of 
every man in the United States, [ need make no apology for 
adding a few remarks on the subject; but as a full examination 
cannot be made, even in a volume, and much as to these rights 
and this sovereignty, is already stated in this work, I shall confine 
my remarks, mainly, to the tenth section in the first article in the 
federal constitution, which, in a special manner abridges and 
limits state sovereignty, and which section is in these words, to 
wit: “ No state shall enter into any treaty, alliance, or confed- 
eration ; grant letters of marque or reprisal; coin money ; emit 
bills of credit; make any thing but gold and silver coin a tender 
in payment; pass any bill of attainder, or ex post facto law, or law 
impairing the obligation of contracts, or grant any titles of nobil- 
ty.” 

*“* No state shall, without the consent of congress, lay any im- 
pests or duties on imports or exports, except what may be abso- 
lutely necessary for executing its inspection law; and the net 
produce of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the treasury of the United States; 
and all such laws shall be subject to the revision and control of 
the congress. No state shall, without the consent of congress, 
lay any duty of tonnage, keep troops, or ships of war, in time of 
peace ; enter into any agreement or compact with another state, 
or with a foreign power, or engage in war, unless actually in- 
vaded or in such imminent danger, as will not admit of delay.” 
Many other parts of this constitution limit state power and sove- 
reignty which will be recollected. 

*§ 14. In the proceedings in the Virginia legislature, in Feb. 
1829, on the tariff subject, it was resolved, “that there is no com- 
mon arbiter to construe the constitution of the United States, the 
constitution being a federative compact between sovereign states, 
each state has a right to construe the compact for itself.” This 
legislature then declared its deliberative conviction that the acts 
of congress, usually denominated the tariff acts, are not author- 
ized by the plain construction, true intent and meaning of the 
constitution. About the same time, on the same subject, the 
legislature of Georgia resolved, that as one of the contracting 
parties to the federal constitution, and possessing equal rights 
with the other contracting party, she will insist on her construc- 
tion of that instrument, and will submit to no other. By the 
other contracting party, in the singular number, Georgia must 
mean the United States or Union. 
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‘ Several questions arise: 1. Is the féderal constitution a com- 
pact or contract agreed to, and made by two or more parties, or is 
it a constitution ordained and established by the people of the Uni- 
ted States, as a nation? 2. Is there, or is there not, a common 
arbiter to construe it? 3. Has a state a right to construe it for 
itself, to insist on her construction, and to refuse to submit to any 
other construction? 4. If a state has this right to construe, 
where is this right placed, in her judiciary, or in her legislature ? 

‘If this state right exists, it exists in each of twenty-four states; 
and if deliberate conviction so lead them, they may construe this 
constitution in twenty-four different ways, and if there be no 
common arbiter, all the different constructions must be constitu- 
tional, and stand firm. Even the old confederation provided a 
common arbiter, which finally decided and settled the Wyoming 
dispute between Connecticut and Pennsylvania, and other dis- 
putes. 

*§ 15. I will venture to assert, that the constitution of the 
United States, is not a compact or contract agreed to by two or 
more parties, to be construed by each for itself, and there stop 
for the want of a common arbiter to revise the construction of each 
party or state; but that it is, as the people have named and 
called it, truly @ constitulion; and they properly said “ we, 
the people of the United States” “do ordain and establish this 
constitution,” and not we, the people of each state. If a contract, 
when and how did the Union become a party to it? If a com- 
pact, why is it never so denominated, but often, and invariably, 
in the instrument itself, and in its amendments, styled this consti- 
tution ? and if a contract, why did the framers and the people call 
it the supreme law? A constitution, state, or federal, is a thing 
constituted, an instrument ordained and established. If a commit- 
tee frame a constitution for a state, as for Connecticut, and the 
people thereof meet in their several counties, and ratify it, it is a 
constitution, ordained and established, not a compact or contract 
among the several counties; so if they meet in their several 
towns, and ratify it, it is not a compact among them. A compact 
among states is a confederation, always so named, as was the old 
confederation, and never a constilulion. The words, federal con- 
stitution, were first used in the old congress, in assenting to the 
federal convention, which framed the constitution. In a con- 
federation among states, the name of each is preserved: so in 
treaties made under one, as in our treaties with France in 1778, 
and with Great Britain in 1782 and 1783; not so in treaties 
made under the constitution. In the time of the confederation, 
the several states were known to foreign nations, not so in the 
time of the constitution. In the confederacy, acting under the 
confederation, each state was distinctly noticed and named; not 
sd under the constitution. ‘ The distinction is material under the 
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confederation; the several states were more sovereign, and acted 
severally, as thirteen states. Under the constitution they are far 
less sovereign, and do not act so, except in mending the consti- 
tution. If each state be now sovereign, in the true sense of the 
word sovereign, its sovereignty is very much limited, as appears 
in the said tenth section, in other parts of the constitution, and in 
various cases and decisions stated in this work; so much so, that 
it can make, without the consent of congress, no compact with 
another state, or with a foreign state, nor is it legally known to 
it; it cannot engage in peace or war, without such consent, but 
in a special case: it has no sovereignty on the ocean ; nor has it 
any in the numerous cases in which its sovereign power has been 
transferred to the union, as in regard to post-offices, bankruptcy, 
naturalization, and scores of other cases. 

‘ Nor was a legislature a party to the adoption of the constitu- 
tion. 

‘§ 16. Is there a common arbiter to construe the constitution ? 
This question involves two questions: one, is not the power to 
construe the constitution a judicial power ? and another, if judi- 
cial, where is it placed in the last resort? Most clearly, it is a 
judicial power, so belongs not to congress or the legislatures, in 
the cases in question, finally to be exercised. The power to 
decide in the last resort, that an act of congress is constitutional 
or not, is clearly judicial, and has been so exercised by the judi- 
ciary, federal or state, in scores of cases stated; and this is man- 
ifestly correct, for if a state judicial court misconstrue the federal 
constitution, an act of congress, or treaty, or a state statute, in 
several cases, the state decision can be, and has been for forty 
years, corrected in the Supreme Court of the United States, in the 
proper cases ; and thus, the desirable uniformity of decision has 
been produced throughout the nation, and the national character 
preserved, at home and abroad. But if state legislatures can 
make decisions, constitutionally, in these cases, there may be as 
many different decisions of the same question, as there are states 
in the Union, and their decisions must remain, however diverse 
or contradictory, as there is no way to get such legislative decis- 
ions into the Supreme Court of the United States, or into any 
federal forms so as to produce the uniformity of decisions desired, 
and so essential. A legislative decision in the last resort, must 
be as novel as it is untenable. 

‘§ 17. By the constitution of the Union, art. 3, the judicial 
power of the supreme court of the United States, extends “ to all 
cases in law and equity, arising under this constitution, the laws 
of the United States, and treaties made, or which shall be made 
under their authority.” Beyond all question, the tariff acts of 
congress are laws or cases arisipg under the constitution, and the 
question is, if they are constitutional or not; or, in the Virginia 
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form of expression, does the constitution authorize them, expe- 
dient or not. This case is, in principle, precisely that of the Uni- 
ted States Bank, stated in this work. Congress and the presi- 
dent, passed the ‘act creating that bank: some state legislatures 
thought it was unconstitutional, and some taxed it, and, by state 
officers, collected the taxes: suits were brought against them in 
the judiciary, not in legislatures. Some state courts decided 
against the tax, and thought the bank act was not constitutional. 
The causes were carried into the Supreme Court of the United 
States; that court decided the act was constitutional, and since 
the bank has quietly proceeded: all pros and cons agreed to give 
the case the judicial course : and how is it possible, in the last 
resort, to have decided and settled the case in a constitutional 
manner, in any other way? The most zealous advocates for 
state rights and sovereignty, never contended the question could 
ultimately be decided in state legislatures, or by congress, or by 
state or federal executives, or anywhere, but by the co-ordinate 
branch, the judiciary, state, or federal. This settles one material 
point, which is, that the power is judicial. 

*§ 18. Now let us follow the question into practice, and we 
come to the same result. Some think the tariff act of 1828, is 
constitutional, some not. In Georgia, for instance, the federal 
collector demands payment of the import duties, created by the 
act, of the importer: he refuses to pay them, thinking the act is 
not constitutional : the collector proceeds on the ground the act 
is constitutional : what is the next step in legal order? the im- 
porter is prosecuted in the judiciary, state or “federal, surely not 
in the legislature. Does not the cause, in regular order and 
necessarily, get into the judiciary ? As the legislature of Georgia 
has declared it will submit to no construction of the constitution 
of the Union, but its own; to act in character, it must enact laws, 
empowering the executive of Georgia to resist by force, the fed- 
eral collection, or leave the prosecution to take its judicial course : 
if to resist by foree, we have a precedent, acquiesced in by all, 
twenty years, with the doings in the Virginia legislature, in the 
case as published, thus: ‘“* Supreme Court of the United States in 
1819, a collision happened between the general government, and 
the state of Pennsylvania, in the case of Olmstead against Ritten- 
house’s executors: Governor Snyder ordered a detachment of 
the militia under General M. Bright, to take the field, and resist, 
by arms, the execution of the process of the United States court, 
by the marshal. The marshal, however, summoned the posse 
comitatus, and executed the precept. General Bright and his 
army were indicted, convicted, and marched to gaol.” 

‘ The legislature of Pennsylvania, to prevent future wars of the 
sort, proposed an amendment to the constitution of the United 
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States, similar to that lately brought forward in the senate of the 
United States, by Mr. J—————,, of Kentucky, and requested 
the assent of the other states. Among others, it was communi- 
cated to Virginia, in whose legislature the following report was 
made. 

‘Virginia Legislature—House of Delegates—An amendment of 
the constitution. : 

Thursday, January 11, 1810. 

‘The committee to whom was referred the communication of 
the governor of Pennsylvania, covering certain resolutions of the 
legislature of that state, proposing an amendment to the consti- 
tution of the United States, by the appointment of an impartial 
tribunal, to decide disputes between the state and federal judi- 
ciary, have had the same under their consideration, and are of 
opinion, that a tribunal is already provided, by the constitution 
of the United States, to wit: ‘The supreme court, more emi- 
nently qualified, from their habits and duties, from the mode of 
their selection, and from the tenure of their offices, to decide the 
disputes aforesaid, in an enlightened and impartial manner, than 
any other tribunal which could be erected.” 

‘ The inference seems to be, that the legislature was satisfied 
with this report, if it did not, in form, adopt it; as it does not 
appear it concurred in the amendment. 

‘It is believed, that every state in the union, in the last forty 
years, has expressly or impliedly admitted this court is this com- 
mon arbiter.’ 


ArT. V.—SUGDEN ON POWERS. 


To the Editors of the American Jurist. 


In the year 1810, I had occasion to read very carefully Mr. 
Sugden’s Treatise on Powers, of which one edition only had 
then been published. It occurred to me at that time that Mr, 
Sugden’s examination of Becket’s case, in Lane’s Reports, 
118, and of some other cases bearing upon an important doc- 
trine of the jaw upon the subject of Powers, was not quite 
accurate or satisfactory ; and I put in writing at that time my 
own views, without any expectation of using them except for 
my private practice. Having seen, however, the third and 
fourth editions of Mr. Sugden’s Treatise (in 1821 and 1826,) 
in which no alteration is made in the original passages, I have 
thought it might not be without use to attract the attention of 
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the American bar to the subject. Weare too much in the 
habit of yielding implicit confidence to every statement found 
in English treatises of law, especially when prepared by men 
who, before or since their publication, have attained high 
professional fame. Mr. Sugden is the present Solicitor Gen- 
eral of England. I send you therefore my manuscript remarks 
for publication, if you shall deem them sufficiently important to 
merit a place in your valuable magazine. With a view of 
preventing any mistakes I beg you to transcribe the original 
text of Mr. Sugden, so that my comments may be more easily 
understood. ‘The text extends from the 248th to the 254th 
page of the first edition, and from the 316th to the 322d page 
of the third London and American edition, and from the 319th 
page to the 325th page of the fourth London edition. 
May, 1830. J. S. 


MR. SUGDEN’S TEXT. 

‘It is generally thought that the reservation of a power of re- 
vocation only will not enable the donee to revoke the old uses, 
and also to appoint new ones.(@) Mr. Powell in one place states 
clearly that in such case new uses may be declared,(b) whilst in 
a subsequent page he enters into a long discussion to prove the 
contrary. (c) 

‘Becket’s case, which is the first in the books apparently on this 
subject, is thus stated in Lane:(d) (I) ‘*R.B., seized of lands in 
fee, levies a fine, &c. and declares the use to be to himself for 
life, and after to T. B. with power of revocation, and to limit 
new uses; and if he revoke, and not declare, then the use shall 
be to the use of himself for life, and after to Henry Becket, [and 
then, by a subsequent deed, R. B. revoked the first deed, and 
limited new uses], with power in that indenture also to revoke 
and limit new uses, and that then the fine shall be to such new 
uses, and no other; and after, by a third indenture, he revoked 
the second indenture, and declared the use of the fine to be to the 
use of himself for life, and after to Henry Becket in tail, the re- 
mainder to T. B.” The question was, whether the third inden- 
ture was a good revocation and limitation. It is evident that 
there is a chasm in the statement of the facts: I have attempted 


(a) 2 Vol. Cas. & Opin. p. 97; 2 Trea, Eq. p. 163, 2d Edit. Fonblang. n. 
ibid. and 4 Cruise’s Dig. 232, s. 18. 

(6) Pow. Powers, 244. 

(c) Ib, 272 

(d) Lane, 118; see ib. 91. 

(1) Mr. Powell does not refer Becket’s case to the true ground of the de- 
cision. In stating Baron Snig’s argument, he omits the only part of it from 
which that Judge’s opinion can be collected. 
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to fill it up with the words between crotchets. It appears clearly, 
from the judgment of the court, that there was a second indenture 
executed, which also contained a power of revocation and limita- 
tion of new uses. Bromley and Altham, Barons, thought that 
‘the new uses were well raised by the third indenture, and they 

relied on Digges’s case. Snig, Baron, held the contrary, as the 
first deed ought to authorize all the declarations on the fine; and 
he said, “‘ that such an indenture to declare uses upon uses was never 
made, and it would be mischievous to declare infinite uses upon uses.” 
And Tanfield agreed with Snig, but on a different ground ; he 
appears to have thought that the power to limit new uses was not 
well pursued, as he had declared, but not limited new uses. It 
seems quite clear, that the point under consideration did not arise 
in this case, for the power in the second indenture actually au- 
thorized a new limitation of uses; the question simply was, 
whether such powers could be reserved from time to time. (1) 
This is proved by Rolle’s report of the same case, which is in 
these words: “If a man suffer a recovery, and limit the uses by 
indenture, with a power of revocation and limitation of new uses, 
and afterwards by another indenture he revokes and limits new 
uses, with like power of revocation and limitation of new uses, 
this second power of revocation and new limitation of uses is 
good, for all arise out of the recovery, which is the foundation. 
Becket’s case, per curiam preter Snig.”(a) If further evidence 
were wanting, it is abundantly supplied by Lord Chief Justice 
Hale’s argument in the case of Fowler and North.(b) We may 
therefore dismiss Becket’s case from our consideration ; it does 
not affect the question before us, and the point which was then 
doubted is now perfectly established. 

‘The first case that appears to be in point is Ward and 
Lenthal:(c) A man levied a fine, with a power of revocation 
and limitation of new uses, and by a second deed he revoked the 
uses, and made new limitations, with a power only to revoke ; 
and by a third indenture he revoked the uses of the second in- 
denture, and limited new ones. It became unnecessary to decide 
the point; but the court is reported to have resolved, that where 
powers of revocation and new appointment are given, the donee 
may revoke and limit new uses foties quoties, and all the estates 
shall be raised out of the first seizin. But if in any indenture he 
reserve a power of revocation, and do not reserve a power ex- 





(1) In the judgment in Hele v. Bond, supra, p. 313, which I have lately 
obtained, the doubt is stated to have been, whether such new power could be 
reserved in the second deed unless specially reserved in the first deed. [Added 
in 2d Ed.] 

(a) 2 Ro. Abr. 262, (B) pl. 2. (b) 3 Keb. 7. 

(c) 19 Car. 2, 1 Sid. 343. 











1830. | Sugden on Powers. 89 


pressly to limit new uses, he can only revoke, and cannot limit 
new uses by virtue of the estate first raised. 

‘ Now in this case we observe the resolution merely was, that 
where a deed is executed under a power of revocation, reserved 
upon the execulion of a former power, no uses can be limited out 
of the old seizin, unless the deed creating such power of revoca- 
tion also contain an express authority to limit new uses. This 
seems to depend upon the ground of the decision in Hele and 
Bond. But it is observable, that it is no where said that a power 
of revocation in the original settlement is not tantamount to a power 
of revocation and limitation of new uses. 

‘In the case of Smith and Wheeler,(a) Twisden, Justicé, said, 
that whoever hath a power of revocation, hath a power of limi- 
tation. In the case of Fowler and North,(6) no decision was 
made; but Hale, Chief Justice, laid it down that a power of ap- 
pointment might with a power of revocation be executed foties 
quoties ; and he said it was resolved before, upon as great a settle- 
ment as any subject in England had, without any power to limit 
new uses.(1) Agreeably to this was my Lord Nottingham’s judg- 
ment, when Lord Keeper,(c) that a power of revocation in an 
original settlement enabled the donee not only to revoke the old 
uses, but to limit new ones; and on a subsequent hearing he 
declared himself clearly of the same opinion. (d) 

‘It remains to state an anonymous case in Strange. The case 
was this: A suffered a recovery to the use of himself for life, 
remainder to three persons successively in tail, remainder to 
himself in fee, with power to revoke the three remainders in tail; 
he accordingly revoked them, and by the same deed declared 
new uses in favor of the plaintiffs, without any words of convey- 
ance, covenant to stand seized, or consideration expressed. The 
court held, that the uses were not well raised, because the uses 
of the recovery were full before, and the power was only to re- 
voke, and not to limit new uses. (e) 

‘ This case does not appear to be in opposition to the decision 
of Lord Nottingham. It seems from the report, that A limited 
new uses out of the fee-simple generally, and certainly it cannot 
be contended that he could affect his life-estate or reversion 
without an express power, for the power of revocation did not 
extend to those estates, but only to the remainder in tail. The 
question there must have been, not whether a power of revocation 


(a) 22 Car, 2, 1 Mod. 39, 40. (b) 24 Car. 2, 3 Keb. 7. 

(c) 26 Car, 2, Anon. 1 Cha. Ca 241. 

(d) See Colston v. Gardner, 2 Cha. Ca. 46. ¢e) Anonymous, 1 Str. 584. 

(1) The same case is reported in 1 Ventr. 197, nom. Sir Samuel Jones v. 
The Countess of Manchester. Ventris appears to have mistaken the argu- 
ments at the bar for the resolutions of the court, as will appear upon an at- 
tentive perusal of the reports. 
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implied a power to limit new uses, but whether a power of revo- 
cation itself could be implied as to part of the estate in the land, 
to which it did not expressly relate. Besides, as he reserved a 
partial power of revocation, and would after the revocation become 
seized of the entire fee-simple, and part of the fee could not be 
affected by a bare appointment, an intention appeared to reserve 
a power of revocation only, and not a power to limit new uses, 
which would not have answered the purposes of the settlement. 
This case is very distinguishable from a general power of revoca- 
tion, extending to all the limitations in the settlement. 

‘ And here we must be careful to distinguish the case of At- 
waters and Birt.(a) There it was declared, that upon the revo- 
cation the uses should cease, and the estate should remain to the 
use of the settler and his heirs ; and it was held, that after revo- 
cation he could not limit new uses out of the old seizin, as no one 
was seized to his use, and therefore no use could arise. Noone 
can doubt the propriety of this determination : by the very terms 
of the settlement the seisin was exhausted in serving the use in 
fee, limited to the settler, and consequently no use could be rais- 
ed, except by an original conveyance. Whenever, therefore, it 
is declared, that upon the revocation the estate shall remain to 
the settler in fee, it cannot be contended that he has a power to 
limit new uses. 

‘The result of the authorities appears to be, 

‘ist. That in a deed executing a power, a power of revocation 
and new appointment may be reserved, although not expressly 
authorized by the deed creating the power.(b) And that such 
powers may be reserved foties quoties. (c ) 

‘2d. That where an appointment under a power is made by 
deed, it cannot be revoked unless an express power be reserved 
in the deed by which the power is executed: a revocation will 
not be authorized by a general prospective power in the deed 
creating the first power. (d) 

‘3d. That although in the original settlement a power of revo- 
eation only be reserved, yet a power to limit new uses is implied, 
and may be executed accordingly,(e) unless a contrary intention 
ean be collected from the whole settlement,(f) or the estate is 
expressly limited to other uses.(g) But, 

‘4th. That every power reserved in a deed executing a power 





(a) Cro. Eliz. 856. 

(b) Adams v. Adams, Cowp. 651; see Digges’s case, 1 Rep. 173, b. 

(c) Becket’s case, Lane, 118; Hele and Bond, Pre. Cha. 474; App. No. 3 ; 
2 Digges’s case, ubi sup. 

(d) Hele and Bond, Prec. Cha. 474. 

(e) Fowler v. North, 3 Keb. 7; Anon. 1 Cha. Ca, 242; Colston v. Gardner, 
2 Cha. Ca. 46. 

(f ) Anon. Str. 584. (g) Atwaters v. Birt, Cro. Eliz. 85. 
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will be strictly construed, and therefore a mere power of revoca- 
tion in such a deed will not authorize a limitation of new uses.’ (@) 


REMARKS. 
The following is a literal transcript of Becket’s case, as it 
stands in Lane’s Reports, 118. 


‘R. B. seized of lands in fee, 36 Eliz. levies a fine, &c. and 
declares the use to be to himself for life, and after to T. B. with 
power of revocation and to limit new uses, and if he revoke and 
not declare, then the use shall be to himself for life and after to 
Henry Becket, [and then by a subsequent deed R. B. revoked 
the first deed and limited new uses.(b)] with power in that in- 
denture also to revoke and limit new uses, and that then the fine 
shall be to such NEW UsES and NO OTHER; and afterwards, 42 
Eliz. by a third indenture he revoked the second indenturé, and 
declared the use of the fine to be to the use of himself for life and 
afterwards to Henry Becket in tail, the remainder to J. B. [T. 
B.?] R. B. dies and T. B. his brother and heir is found a recu- 
sant, and the lands seized; and thereupon comes H. B. and 
shows the matter as above; and upon that the king’s attorney 
demandeth. BromLey and ALTHAM, Barons. That the decla- 
ration of the uses made by the third indenture was good, and he 
having a power by the first to declare new uses, may declare 
them with power of revocation; for it is not merely a power, but 
conjoined with an interest, and therefore may be executed with a 
power of revocation. - And then when he by the third indenture 
revokes the former uses, now it is as if new [no?j uses had been 
declared; and then he may declare uses at any time after the 
fine, as it appears by 4 Mar. Dyer. 136, and Coke Lit. 9, Drun- 
sam’s case. And in this case they did rely upon Digges’s case, 
Coke Lit. 1 [p. 173] where it is said that upon such a power he 
can revoke but once for that part, unless he had a new power of 
revocation of uses merely to be limited ; whereby it is implied 
that if he had a new power to appoint new uses, he may revoke 
them also. Swnic, Baron, to the contrary; and said that he had 
not power to declare three several uses by the first contract [in- 
denture] which ought to authorize all the declarations upon that 
fine. And then the revocation by the third indenture is good, 
and the limitation void; and then it shall be to the use of R. B. 
and his heirs. And so by the death of R. B. it doth descend to 
T. B. the recusant. And also he said that such an indenture to 
declare uses upon uses was never made; and it would be mis- 
chievous to declare infinite uses upon uses. TANFIELD, Baron, 





(a) Ward v. Lenthal, 1 Sid. 343. 
(b) These words are added by Mr. Sugden, and are indispensable to a right 
understanding of the case. 
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held that the uses in the second indenture stand unrevoked; and 
the new uses in the third indenture are void; and that H. B. 
ought to have the lands again out of the king’s hands. The 
power in the second indenture is that he may revoke and limit 
new uses; and that the fine shall be to those uses and to no others. 
And then if there be a revocation and no punctual limitation, he 
had not pursued his authority, for he ought to reroke and limit; 
and he cannot do the one without the other. Also he said that after 
such revocation and limitation, the fine shall be such new uses, 
and no other. Then if there be no new uses well limited in the 
third indenture, the former uses shall stand void. [ good. |’ 


This is the whole of the case, except a note made by the 
reporter. I have added in brackets the words which appear 
to me called for by the sense, viz. no, instead of new, and good, 
instead of void. ‘The report is indeed very imperfect, and in 
some parts so obscurely worded that it is not easy to give it a 
rational explanation. 

It appears to me that Mr. Sugden has not correctly explain- 
ed the opinions of the judges in this case. Bromley and .1l- 
tham were of opinion that the uses declared bv the third indent- 
ure were good, upon the ground that a power, coupled with an 
interest, to revoke and limit new uses, might be executed with 
a condition and reservation of a power of revocation upon such 
execution; and in such case the revocation and execution of 
the power might be toties quoties. ‘That by the last revoca- 
tion and execution of the power all the preceding limitations 
would be considered exactly as if they had never been made; 
and then the last appointees would be in under the uses origin- 
ally reserved, to be limited upon the fine under the first in- 
denture. The power to revoke being reserved in the inter- 
mediate executions of the power, would nullify, when exercised, 
all the limitations under such intermediate executions ; and 
then the power to limit new uses would revive and take effect 
exclusively under the first indenture, in the same manner as if 
such intermediate executions had never taken place. ‘This 
seems confirmed by Rolle in his Abridgment, (2 Rolle Abrid. 
262, pl. 2) as the real law of the case, in the passage cited 
by Mr. Sugden in the text, (p. 317.) 

Snig, Baron, on the other hand, was of a different opinion, 
and seems to have thought that under a power to revoke and 
limit new uses, the power could not be executed with a power 
to revoke the new uses so limited, unless expressly provided 
for by the first indenture. In the present case no such power 
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was reserved to declare three several uses by the first indent- 
ure ; and therefore the uses declared by the third indenture 
were void. ‘That the party could never be admitted by such 
an indenture to declare uses upon uses, and it would be mis- 
chievous to declare infinite uses upon uses. He is also report- 
ed to have said that the revocation by the third indenture was 
good, and the limitation void, and then ‘it doth descend to the 
use of R. B. in fee, and so by the death of R. B. to T. BL 
the recusant.’ It is not easy to understand what is here meant, 
for no such use to R. B. in fee is reserved under any of the 
indentures; and therefore it would seem that he must have 
deemed that the revocation and limitation by the second in- 
denture put an end to all the uses under the first indenture ; 
and that the revocation in the third indenture put an end to 
the uses under the second indenture. So that all the limita- 
tions of uses under all the indentures being gone, there was a 
resulting use by operation of law, to the conuser (R. B.) in 
fee. I offer this only as a conjecture. 

Tanfield, B. concurred in Snig’s opinion, that the uses in 
the third indenture were void, but for very different reasons. 
He thought the uses in the second indenture stood unrevoked, 
because the power to revoke those uses was in the same in- 
denture coupled with a power to limit new uses, and the power 
of revocation could not be exercised alone, but only in con- 
junction with the other. ‘The power was to ‘ revoke and limit 
new uses,’ and that the fine should then be to those uses, and 
none other. So that if there was a revocation and no pune- 
tual [contemporaneous] limitation, the former was not pur- 
sued. And after the revocation and limitation, the fine was to 
be to the uses so last limited. _ So that if the last limitation 
was void, the revocation could not operate alone, but was not 
authorized by the former. It is true that the third indenture 
did limit new uses, as well as revoke the old; it did ‘revoke 
and limit’; but then Tanfield appears to have thought that 
there could by law be no good limitation of uses under the 
power reserved in the second indenture, because they were 
not expressly authorized to be made by the first indenture ; 
and must take effect, if at all, out of the second indenture, 
which would be raising a use upon ause. The uses then 
limited by the third indenture being void, the revocation thereby 
failed also. 


Lane, the reporter, seems so to have understood the opin- 
VOL. [V.—NO. VII. 12 
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ion of Snig and Tanfield. For he in his note to the case has 
made the following remarks: ‘ And therefore it seems that all 
the uses, which shall rise out of the fine, ought to spring from 
the first indenture, which testifieth the certain intention of the 
parties in the leaving thereof; and then in the case above, the 
second indenture and the limitation of new uses thereby, are 
well warranted by the first indenture, and in respect that this 
is not a naked power only, I conceive that they may be upon 
a condition, or upon a power of revocation to determine them. 
But the power to limit the third uses by a third indenture, after 
revocation of the second uses in the second indenture, hath 
not any warrant from the first indenture; and without such 
warrant there can be no declaration of such new uses, which 
were not declared or authorized by the first indenture; which 
note for it seems to be good law.’ 

The error of the reporter, as well as of Snig and Tanfield, 
seems to have been, that they considered that the uses reserved 
under the third indenture, took effect out of the second indent- 
ure, instead of considering them as taking effect by way of 
substitution for the former uses, out of the first indenture. 

Mr. Sugden seems to think that Tanfield’s opinion turned 
on a distinction between declaring and limiting new uses. 
For myself I see no reason to impute such a distinction to the 
learned judge. He no where states it; and his opinion is per- 
fectly explicable upon the other grounds already mentioned. 
From Rolle’s account of the case, the ultimate opinion of 
Tanfield would seem to have coincided with that of Bromley 
and Altham. But it furnishes no ground to support the dis- 
tinction suggested by Mr. Sugden. And I cannot but think 
that he has been led into an error on this point by the remarks 
of Mr. Powell, in his Treatise on Powers, on Becket’s case. 
(Powell on Powers, 274 et seq.) I concur in opinion with 
Mr. Sugden that Mr. Powell has misconceived the grounds of 
Snig’s opinion ; and it seems to me that his observations on the 
whole case are loose, confused, and unsatisfactory. ‘They fur- 
nish no key to the realopinions entertained by the court. Lord 
Hale, in Fowler v. North, (3 Keble, 7) in commenting on 
Becket’s case, puts Tanfield’s opinion on its true, or at least 
onaclear ground. He there said that ‘ Tanfield held the first 
power executed, and a new power to limit uses could not be; 
and on this the court were divided.’ 

Mr. Sugden has next cited the case of Ward v. Lenthal, 
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(1 Siderfin, 343) and attempted to explain it. The case is 
shortly reported as follows: Upon a trial at bar in ejectione 
firme for lands in S., which belonged to Sir R. B., who had 
issue, one daughter only, who espoused Sir R. E., there were 
fines produced, and an indenture, which declares the use to 
Sir R. B. and his heirs male, and afterwards to several of his 
brothers and the heirs male of their bodies, and afterwards to 
the said daughter, &c. ; in which indenture there was a power 
of revocation of those uses, and also to declare new uses ; and 
a second indenture with a like power of revocation, but no 
power to limit new uses; and a third indenture of revocation 
of that, and also declaring new uses; which indenture declares 
[voet] that all other fines to be thereafter levied should be to 
those uses. 

And upon this it was urged by the defendant and also agreed 
by the court, (1.) That if an indenture declares the uses of a 
fine, and says further that it shall be lawful to revoke and to 
limit new uses, &c. the party may by such other deed revoke 
and limit new uses as often as he pleases, and all those estates 
shall be raised out of the fine: (2.) But if upon any such in- 
denture, by which he so declares new uses (per que il issint 
declare novel uses) and reserves power of revocation, he does 
not also reserve power expressly to limit new uses; he can 
only revoke and cannot limit new uses by virtue of the estate 
raised by the first fine. And this they said had been before 
resolved upon this same title of B. Upon which the counsel 
for the plaintiff showed another fine, which was of the term 
following the date of the last indenture, by which all agreed 
that the estates limited by the last indenture, were well raised. 
And afterwards the jury found for the defendant upon a point 
of notice, &c. express in the deed, viz. that notice was not 
given according to the deed. 

The foregoing is a literal translation of the whole case. 

Mr. Sugden seems to think that the second resolution of 
the court referred, not to the original indenture, but to a sub- 
sequent deed executing the power; and he seems to rely on 
the words per que, Nc. as indicating a deed declaring the uses. 
Now admitting this construction to be right, and the report 
certainly gives countenance to it, it is difficult to perceive how 
it depends on the ground of decision in Hele v. Bond. In 
that case there was a power to revoke and limit, and it was 
executed by a deed which contained no power of revocation, 
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and a subsequent revocation of that deed was therefore held 
invalid. But in the case in Siderfin, by the revocation of the 
second indenture, that indenture was completely gone, and the 
right to limit uses still remained under the first fine, exactly as 
if no deed had been executed; and so it was admitted by the 
court in their first resolution. 1 confess that I suspect an error 
in the report in Siderfin. But it is difficult to conceive, if that 
report be correct, how a reservation of a power to revoke in 
the second indenture, should have been less extensive in its 
effect than a power to revoke in the original indenture, lead- 
ing the uses of the fine. And I do not find that the court 
intimate any distinction. And as to the decision of the court 
in their second resolution, I apprehend it would hardly be 
considered as law at this day, let the general question as to a 
power of revocation, including or not including a power of 
appointment, be decided one way or the other. For in the 
original indenture a power to limit new uses as well as to revoke 
the old, was given, and when the subsequent limitations were 
made and revoked, the authority to limit stood exactly as if 
no limitation had been made, and that to enable the party to 
limit anew it was not necessary to reserve in each limitation a 
new power to limit, but only torevoke. See Fowler v. North, 
3 Keb. 7. 

As to the doctrine of Twisden, J. in Smith v. Wheeler, 1 
Mod. 37, it is but his single opinion, and in reference to the 
case before him (which is not very exactly stated in the re- 
port) it may be right. Certainly it is not entitled to be deem- 
ed a decisive authority. 

In the case of Fowler v. North, 3 Keb. 7, there was a 
power to make a jointure, and a jointure was made subject to 
a revocation and afterwards a revocation was made, and a new 
jointure, which last jointure was objected to as not good, upon 
the ground that by the first execution of the power it was 
completely gone, and Becket’s case was relied on. And the 
court said that the power may be executed quoties toties, and 
C. J. Hale said it was resolved before upon as great a settle- 
ment as any subject in England had, without any power to 
limit new uses, and in the Lady Hastings’ case, it was held 
that a new power and use might be limited, else most settle- 
ments on children would be defeated, which are often revoked 
and new settled. This is Keble’s report of the case. It will 
be remarked that here was reserved an original power to settle 
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a jointure, and not a mere power to revoke one previously 
made, and the question was whether that jointure might be 
settled subject to a future revocation, and it was held that it 
might, and that after such revocation a new jointure might 
well be made under the original power. Mr. Sugden suggests 
in a note, p. 319, that in the report of the same case in 1 
Vent. 197, the reporter mistook the argument of counsel for 
the opinion of the court. But the resolution in Ventris is per- 
fectly reconcilable with that which is stated in Keble. Ven- 
tris states that the court resolved that on a feoffment to uses, 
with power of revocation, when he hath executed that power, 
the party cannot Jimit new uses; but if it had been with a 
power to revoke and limit new uses, then he might revoke and 
limit new uses, with a power of revocation annexed to those 
uses, which if he did afterwards revoke, he may again limit 
new uses according to the new power, and so on in infinitum. 
But always the new uses must correspond to the circumstances, 
&c. which the first power appoints, for that is the foundation. 
‘To be sure this was not the case before the court, but this is 
not necessarily inconsistent with the decision. It does not 
deny that if the party had a power originally to limit those 
uses, it may be well executed with a power of revocation an- 
nexed to the execution quoties toties, which was the point 
stated in Keble. 

The cases cited by Mr. Sugden, 1 Ch. Ca. 241, and 2 Ch. 
Ca. 46, | admit support the position stated by him. They 
were cases of voluntary settlements where the use resulted to 
the donee of the power in the case of a revocation of the prior 
uses. ‘The cases however are not fully reported. 

But I cannot successfully distinguish them from the cases 
in 1 Str. 584, and notwithstanding Mr. Sugden’s ingenious 
explanation | think that case overrules those in the Chancery 
Cases. It is evident on reading the report that the court held 
that the power to revoke did not include a power to limit new 
uses. 

On the whole I am satisfied that the authorities warrant the 
following positions : 

1. That a power to limit uses may be well executed by a 
limitation subject to a revocation and after such revocation the 
power may be again exercised by limitation in the same manner 
toties quoties: And in every new limitation the uses will take 
effect out of the original seizin by way of substitution of the 
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intermediate revoked limitations. Digges’s case, 1 Rep. 173, 
b; Adams v. Adams, Comp. 651. 

2. That where a power is given to limit and revoke uses and 
a limitation is made without reserving a power to revoke them 
in the deed creating the limitation, no revocation can afterwards 
be made, but the limitation is absolute. Hele v. Bond, Pr. 
Chan. 474; 1 Eq. Cases Abridg. 342. [Sugden on Powers, 
3d edit. appendix 654. ] 

3. But that there is no sufficient authority that a mere power 
of revocation of uses already declared reserved to a party, 
will entitle him to limit new uses upon the revocation of the 
old. On the contrary, that the weight of authority is that a 
power to limit new uses must be expressly or impliedly given, 
or it cannot be exercised although the donee of a power be 
clothed with an interest. Semble, Ward v. Lenthal, 1 Sid. 
343; Semble, 3 Keble 7; R. 1 Vent 197; S. C. R. 1 Str. 
584. Contra. Dictum per Chancellor, Anon. 1 Ch. Cas. 241 ; 
Colston v. Gardner, 2 Ch. Cas. 46; and per Twisden, in Smith 
v. Wheeler, 1 Modern, 41. 





Art. VI—BANKRUPT AND INSOLVENT LAWS. 


Iv our last number we promised to give some account of 
the insolvent laws of New York. 

An insolvent system has been in force in that state for many 
years, and has at various times been modified and amended. 
The present laws on this subject are divided into several 
branches, 1. Attachments against absconding, concealed, and 
non-resident debtors : 2. Attachments against debtors confined 
for crimes: 3. Voluntary assignments made pursuant to the 
application of an insolvent and his creditors: 4. Proceedings 
by creditors, to compel assignments by debtors imprisoned on 
execution in civil cases: 5. Voluntary assignments by an in- 
solvent, for the purpose of exonerating his person from impris- 
onment: 7. Voluntary assignments by a debtor imprisoned in 
execution in civil causes. 

I. In the case of non-resident and concealed or absconding 
debtors, any creditor having a demand to the amount of $100, 
or any two having demands to the amount of $150, or any 
three to the amount of $200, can, on application to the proper 
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magistrate, and the facts being duly verified, obtain one or 
more warrants to the sheriff of every county in which the 
debtor may have property, commanding him to attach and 
safely keep all the estate, real and personal, of the debtor in 
his county, with all books of accounts, vouchers, and papers 
relating thereto. After the property is taken into the custody 
of the sheriff an inventory of it is made, and the perishable 
goods sold without delay. Provisions are also introduced for 
settling the questions which may arise where the property 
seized is claimed by other persons. Whenever a warrant of 
attachment issues, the officer issuing the same is required 
to publish in certain newspapers a notice of the attachment, 
and that the estate attached will be sold for the payment of 
the debts due from the debtor, unless he appears and dis- 
charges the attachment, within three months from the first pub- 
lication of the notice, in the case of an absconding or conceal- 
ed debtor, and within nine months in the case of a non-resident 
debtor. The notice also states that the payment of any debts, 
and the delivery of any property belonging to the debtor, to 
him or for his use, and the transfer of any property by him, 
are forbidden by law. ‘This prohibition in the case of non- 
resident debtors only extends to residents and property in the 
state. All sales and transfers of property by the debtor made 
after the publication of the notice are rendered void ; but this 
provision in the case of a non-resident debtor only applies to 
property in the state. And the persons indebted to the debtor 
or having possession of his property, are required, after the 
publication of the notice, to pay the debts and account for the 
property to the trustees of the debtor. This is confined to 
residents in the case of a non-resident debtor. And a pay- 
ment or delivery of property to the debtor after the publica- 
tion of the notice, is declared to be fraudulent. Any other 
creditors besides the original attaching creditors, are allowed 
to prove their claims before the officer who issued the warrant, 
and thus become attaching creditors. The statute contains 
suitable provisions by which any debtor proceeded against un- 
der the statute, may, by proving that he is not an absconding, 
concealed, or non-resident debtor, or by giving suflicient 
bonds to pay the debts of the attaching creditors, have the 
warrant for the attachment discharged, and his property re- 
leased. If the warrant is not discharged within the time lim- 
ited in the notice, the officer who issued it, within three months 
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after the expiration of that time, is required to appoint three 
or more trustees for all the creditors of the debtor, who thereby 
become vested with all his property from the time of the first 
publication of the notice ; and they are to receive the property 
from the sheriffs, and convert it into money, and collect the 
debts, and are to divide the moneys that come into their hands, 
after paying debts to the United States, ratably among the 
creditors. 

Il. On the application by any creditor of a person confined 
for a criminal offence, or by any of the relations of himself or 
his wife, trustees of his estate may be appointed, who have 
similar powers to the trustees of absconding debtors, and are 
to make a ratable distribution of the proceeds of his property 
among his creditors. 

III. The next division of voluntary assignments, made pur- 
suant to the application of an insolvent and his creditors, being 
more important, we give more at large, generally following the 
order of the new revised statutes. ‘The numbers are the 
sections of. the revised statutes, part 2, c. v. tit. 1, art. 5, in 
which the provisions are contained. 

1. Every insolvent debtor may be discharged from his debts, 
upon executing an assignment of all his estate for the benefit 
of his creditors, and complying with the provisions of the law 
in relation thereto. 

2. The petition for that purpose must be signed by him and 
by two thirds in amount of all his creditors residing in the 
United States. 

3. Executors and administrators may become petitioning 
creditors, under the order of the surrogate or chancellor or 
equity judge. 

4. The petition must be supported by the affidavit of each 
petitioning creditor, stating the nature and amount of his 
claim. 

5. A schedule of the insolvent must be annexed to the pe- 
tition containing, 1. A true account of all his creditors: 2. 
Their places of residence: 3. The nature and amount of the 
debt due to each of them: 4. The cause and consideration of 
the indebtedness, and the place where it accrued : 5. A state- 
ment of all security held by creditors : and 6. A full inventory 
of all the real and personal estate of the insolvent, and of the 
books, vouchers, and securities relating thereto. 

6. The petition may be presented to either of the following 
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officers, circuit judges, supreme court commissioners, judges 
of county courts, and recorders of cities, but the officer must 
reside in the county in which the insolvent resides. [See also 
Rev. Stat. Part Il. ch. v. tit 1, art. 7.] 

7. The petition must be accompanied by an affidavit of the 
insolvent, of which the form is given, stating the correctness of 
the account and inventory, and that he has made no transfer 
of any of his property in order to defraud his creditors, and 
that he has committed no fraudulent act in order to obtain the 
prayer of the petition. 

8. The officer receiving the petition, is to make an order 
requiring all the insolvent’s creditors to show cause, if any they 
have, at a certain time and place to be specified by him, why 
an assignment of the insolvent’s estate should not be made, 
and he be discharged from his debts. 

10. The officer granting the order shall direct notice of its 
contents to be published in certain newspapers. 

11. If all the creditors reside within one hundred miles 
from the place where they are required to show cause, the 
notice must be published once a week for six successive weeks ; 
if any of them reside at a greater distance, the notice must be 
published once a week for ten successive weeks. 

12. At the day appointed for the hearing or any subsequent 
day appointed, the proofs and allegations of the parties shall 
be heard. 

13. Any creditor opposing the discharge can have the case 
tried before a jury. 

17. The verdict of the jury is to be conclusive. 

19. If the jury do not agree, the judge or court shall de- 
cide on the application, in the same manner as if no jury had 
been called. 

20. If any creditor request it, the insolvent is required to 
produce his wife as a witness, if she does not reside in the 
state. 

21. If she does not attend in such case, the insolvent can- 
not be discharged, unless he proves that he was unable to pro- 
cure her attendance. 

22. The insolvent may be examined on oath at the hearing ; 
and any other evidence may be produced. 

23. If it appear at the hearing that the insolvent, since mak- 
ing his schedule, has collected any debts or demands, or made 


any transfer of his property, he is required immediately to pay 
VOL. 1V.—NO. VII. 13 
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to the officer or clerk of the court before whom the hearing is 
had, the amount so received by him, and the full value of the 
property transferred by him, except so much of such debts 
and property as shall appear satisfactorily to have been neces- 
sarily expended by the insolvent for the support of himself 
and his family. And the insolvent cannot obtain his discharge, 
without making this payment, or giving satisfactory security 
for it, within thirty days, to his assignees. 

24. If it appear on the hearing, that, ‘ at any time after this 
article shall take effect as a law, in contemplation of his be- 
coming insolvent, or of his petitioning for a discharge under 
the provisions of this article, or knowing of his insolvency, 
such insolvent has made any assignment, sale, or transfer, 
either absolute or conditional, of any part of his estate real or 
personal, or of any interest therein, or has confessed any judg- 
ment, or given any security, with a view to give any preference 
for an antecedent debt to any creditor, he shall not be entitled 
to a discharge.’ 

25. If it is satisfactorily proved at the hearing that the in- 
solvent is justly indebted to the petitioning creditors in the 
sums mentioned in their affidavits ; that such sums amount to 
two thirds of all the debts that were owing by such insolvent 
at the time of presenting his petition, to creditors in the Uni- 
ted States ; that he has given a true account of his estate, and 
conformed to the provisions of the law ; an assignment is to 
be directed of all his estate both in law or equity, possession, 
reversion, or remainder, excepting necessary wearing apparel 
and bedding for himself and family, and the arms and accou- 
trements required to be provided by any citizen enrolled in 
the militia. 

27. The assignment is to be made ‘ to such person or per- 
sons as shall have been nominated assignee or assignees by 
the petitioning creditors, or by such a number of the said pe- 
titioners, as shall have owing to them a major part of the debts, 
constituting the two thirds as herein required.’ 

28. The assignment vests all the insolvent’s property in the 
assignees, but no contingent interest passes to them, unless it 
becomes vested within three years after making the assign- 
ment. 

29. Upon the insolvent’s producing a certificate under the 
hands and seals of the assignees, stating that he has assigned 
and delivered for the use of all his creditors, all his estate 
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directed to be assigned, and all the books, vouchers, and secu- 
rities relating to the same, and upon his also producing a 
certificate of the county clerk, that such assignment has been 
duly recorded in his office, the officer or court who directed 
the assignment, shall grant the insolvent a discharge from his 
debts and from imprisonment. 

30. This article being a revisal and continuation of the in- 
solvent law passed April 12, 1813, a discharge granted pur- 
suant to its provisions, shall discharge the insolvent from all 
debts contracted before the time of the assignment, founded 
upon contracts made since April 12, 1813, within New York, 
or to be executed within New York ; and from all debts owing 
to persons resident within that state, at the time of the first 
publication of the notice, or owing to persons not residing in 
that state, who unite in the petition for his discharge, or who 
accept a dividend from his estate. 

31. With respect to contracts made after this act goes into 
operation, the discharge exonerates the insolvent from all lia- 
bilities incurred by him by making or endorsing any promis- 
sory note or bill of exchange, previous to the execution of his 
assignment; or incurred by him in consequence of the pay- 
ment, by any party to such note or bill, of the whole or any 
part of the money secured thereby, whether such payment be 
made prior or subsequent to the execution of the assignment. 

32. The discharge may be specially pleaded in bar, or given 
in evidence under the general issue, with notice thereof, in 
any action upon any contract which is.discharged by it. 

33. The discharge exonerates the insolvent from any arrest 
or imprisonment, in any suit upon any debt contracted by him 
previous to the execution of the assignment; or in any suit or 
upon any proceeding founded upon any liabilities incurred by 
him by making or endorsing any note or bill, previous to the 
execution of his assignment; or incurred by him in conse- 
quence of the payment, by any party to the note or bill of the 
whole or any part of the money secured by it, whether such 
payment be made prior or subsequent to the execution of the 
assignment. 

34. The insolvent is to be discharged from prison in any 
suit in which he is exempted from imprisonment by the last 
section, on producing his discharge, and endorsing his appear- 
ance on any mesne process on which he may be imprisoned. 

35. The discharge is void in the following cases : 
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1. If the insolvent have wilfully sworn falsely in the affida- 
vit annexed to his petition, or on his examination in relation to 
any material fact : 

2. If, after the presentation of his petition, he shall sell or 
transfer any of his property, or collect any debts, and not give 
a true account of the same on the hearing; and shall not also 
pay, or secure the payment of the money so collected, or the 
value of the property so assigned : 

3. If he secrete any part of his estate, or any books or 
writings relative thereto, with intent to defraud his creditors: 

4. If he fraudulently conceal the names of any of his cred- 
itors or the amount due to any of them: 

5. If he procures any person to become a petitioning cred- 
itor for any sum not due to him in good faith: 

6. If he pay or consent to the payment of, any portion of 
the debt or demand of any of his creditors, or shall grant, or 
consent to the granting of, any gift or reward to any creditor, 
upon a contract or trust, that such creditor should become a 
petitioner in behalf of the insolvent, or that he should abstain 
or desist from opposing the discharge of the insolvent: 

7. If he be guilty of any fraud, contrary to the true intent 
of the law. 

The seventh article of the same title contains some provis- 
ions which are worth noticing. 

Sec. 10. Whenever a petitioning creditor procures an as- 
signment of any demand against the insolvent, for less than the 
nominal amount of such demand, he shall be deemed a cred- 
itor to the amount only of the sum actually paid. 

12. A ccreditor having a mortgage or other security for a 
demand, cannot become a petitioner in respect to such debt, 
without assigning his mortgage or other security to the as- 
signees. 

13. A creditor wilfully swearing that any sum is due to him 
from the insolvent, which is not really due, or that more is due, 
than the sum really due, forfeits to the assignees double the 
sum falsely sworn to be due. 

19. The discharge is to be recorded by the clerk of the 
county in which it was granted, and a transcript of the record 
duly authenticated is conclusive evidence of the proceedings 
and facts therein stated. 

20. The assignment is also to be recorded by the clerk of the 
county in which it was executed, upon being acknowledged 
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and proved like a deed of real estate; and the transcript of 
the record is also evidence. 

21. If a discharged insolvent is arrested on mesne process, 
on any debt which is discharged, and applies to ‘ any officer 
to discharge him from such arrest, such officer shall cause 
reasonable notice to be given to the plaintiff,’ to show cause 
why the insolvent should not be discharged from the arrest. 

22. The plaintiff may show as cause, any fraud committed 
by the insolvent in obtaining his discharge, or any cause 
declared in the law ; and the officer may require the insolvent 
to be held to bail as if no discharge had been granted. 

30. Debts to the state, except taxes, are affected by pro- 
ceedings under the law, in the same manner as debts to indi- 
viduals. 

The 8th article of the same title contains further provisions 
on the same subject. The numbers refer to the sections. 

1. The assignees are declared to be trustees for the benefit 
of the insolvent’s creditors. 

3. Where there are several trustees, any one of them may 
collect and receive debts and property ; if there are more than 
two, any two of them may exercise any power conferred on the 
trustees by the statute. 

4. In case of the death of a trustee the survivor or survi- 
vors have all the powers of the trustees. 

5. Trustees are to take an oath that they will well and truly 
execute their trust. 

6. The trustees taking the oath shall be deemed vested 
with the estate of the insolvent from the execution of the 
assignment. 

7. The trustees are empowered, 1. To sue in their own 
names; and no set-off is allowed for any debt unless it is owing 
before the insolvent presents his petition: 2. To receive the 
estate of the insolvent: 3. To dispose of the property at public 
auction: 4. ‘To allow a credit on the sale of real property, not 
exceeding eighteen months, for not more than three fourths of 
the purchase money, to be secured by bond and mortgage on 
the estate sold: 5. To execute the necessary conveyances : 
6. To settle all matters and accounts between the insolvent and 
his debtors or creditors : 7.'To compound with any debtor of 
the insolvent under the authority of the officer appointing them, 
and thereupon to discharge the debtor. 

8. The trustees, immediately on their appointment, shall 
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give notice thereof, and therein shall require, all the insolvent’s 
debtors, by a day and at a place specified, to render an ac- 
count of what they owe, and to pay the same to the trustees: 
all persons having in their possession any of the insolvent’s 
property, to deliver it to the trustees by the day so appointed ; 
and all the creditors of the insolvent, to deliver their accounts 
to the trustees by a day specified, not less than forty days from 
the first publication of the notice. 

10. The notice is not to deprive the trustees of the right of 
suing before the appointed day. 

11. Persons indebted to the insolvent or having possession 
of his property, who conceal the same, and do not give a true 
account of the indebtedness, or do not deliver the property by 
the day appointed, forfeit to the trustees double the amount of 
the debt or double the value of the property concealed. 

12. ‘The insolvent or any other person may be examined on 
oath, by the proper officer, where there is reason to suspect 
that his property has been concealed or embezzled. 

14. Any person refusing to be sworn, or ‘to answer satis- 
factorily,’ may be committed by the officer, the warrant spe- 
cifying the particular cause of commitment. 

16. Any sheriff or jailor, wilfully suffering a person com- 
mitted to escape, is liable to be indicted for a misdemeanor, 
and in addition to any other punishment, inflicted by the 
court, forfeits to the trustees a sum equal to the whole amount 
of debts due from the insolvent, not exceeding $2500. 

17. A person answering satisfactorily is not liable to the 
penalty for concealing and not delivering property. 

18. Any person discovering to the trustees secreted pro- 
perty of the insolvent, except it is in the possession of the 
person making the discovery, is entitled to a premium of ten 
per cent. on the value of the property discovered. 

19. The trustees may refer any controversy arising in the 
settlement of the estate, to referees. 

26. The trustees are to convert the techn s estate into 
money as speedily as possible ; and they are to keep account of 
all moneys received by them, to which every creditor or other 
person interested is at liberty at all reasonable times to have 
access. 

27. The trustees, within fifteen months from the time of 
their appointment, are to call a general meeting of the credit- 
ors, publishing the notice of the time and place of meeting as 
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directed in the statute. The time is not to be more than three 
nor less than two months from the first publication of the notice. 

28. At this meeting or an adjourned meeting, all accounts 
and demands, for and against the estate of the insolvent, are 
to be adjusted as far as they can be ascertained, and the 
amount of moneys in the trustees’ hands declared. 

29. The trustees are to have a commission of five per cent. 
on all sums which come into their hands. 

32. The trustees are to pay all debts due by the insolvent 
to the United States, and all debts due by him to persons who, 
by the laws of the United States, have a preference in conse- 
quence of having paid money as sureties of the insolvent. 

33. The residue of the money is to be distributed ratably 
among the creditors of the insolvent who were such at the 
time of the assignment and have proved their claims. 

34. In making such distribution the trustees shall first pay 
all debts that may be owing by the insolvent as guardian, ex- 
ecutor, administrator, or trustee. 

36. Where mutual credit has been given by the insolvent 
and any other person, or mutual debts have subsisted between 
him and any other person, ‘the trustees may set off such 
credits or debts, and pay the proportion or receive the balance 
due.’ But a set-off is not allowed of any claim which would 
not have been entitled to a dividend. 

37. No set-off is allowed of any claim which may be pur- 
chased by, or transferred to, the person claiming its allowance, 
which could not have been set off by him in a suit brought by 
the trustees, 

38. If at the time any dividend is made, a suit is pending 
against the trustees, in which a demand against the insolvent 
may be established, the’ trustees may retain in their hands the 
proportion which would belong to it, if established, and the 
necessarv costs and expenses of the suit. 

39. All penalties recovered by the trustees become a part 
of the insolvent’s estate. 

40. If all the insolvent’s estate is not distributed by the first 
dividend, they shall make another dividend within a year of 
all the moneys then in their hands, and shall continue to make 
dividends from year to year, as long as any thing remains to 
be distributed. 

41. A creditor neglecting to deliver an account of his de- 
mand before the first, second, or any subsequent dividend, and 
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who shall deliver it, before the second or other subsequent 
dividend, shall receive the sum he would have been entitled 
to on any former dividend, before any distribution is made to 
other creditors. 

42. Any dividend remaining unclaimed for a year, is to be 
distributed by the trustees, on any subsequent dividend, among 
the other creditors. 

43. Any surplus remaining in the hands of the trustees, after 
paying all the debts, is to be paid to the debtor or his legal 
representatives. 

44. The insolvent is entitled to receive five per cent. on the 
net produce of his estate, if it pays seventy per cent. to the 
creditors ; but this allowance is not to exceed $500. 

45. Within ten days after making any dividend, the trustees 
are required to render on oath, and file with the clerk of the 
Court of Common Pleas of the county in which they reside, or 
with a clerk of the Supreme Court, an account in writing of all 
their proceedings; stating, 1. Their disbursements, commis- 
sions, and the dividends made by them. 2. The names and 
residences of those creditors to whom dividends were made, 
and the names of those actually receiving them: 3. The money 
and property remaining in their hands, and the value and sit- 
uation of the property. 

The trustees may at any time be compelled by a rule of 
court, to render such an account, on the application of the in- 
solvent or of any creditor. 

46. The trustees are subject to the order of the Supreme 
Court, and of the Court of Common Pleas of the county in 
which they were appointed, upon the application of the insol- 
vent or any creditor, in relation to the execution of their trust ; 
and may be removed by the Supreme Court for cause shown. 

48. Whenever a trustee is removed or dies, or becomes 
incapacitated to perform his duties, the officer who appointed 
him, or in case of his absence, death, or removal, any other 
officer authorized to appoint trustees in the county where the 
trustee resided, may, after giving notice and an opportunity to 
the creditors to propose proper persons, appoint another in his 
place. 

49 to 62. These sections direct the course of proceedings 
in case a trustee wishes to renounce, and the mode of appoint- 
ing a new one in his place. 

IV. The fourth article of the same title provides for credit- 
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ors compelling their debtors imprisoned on execution, to assign 
their property. 

Sec. 1. Any creditor to the amount of $25 of any person 
who has been imprisoned more than sixty days in execution in 
a civil action, may apply by petition to any proper officer to 
compel an assignment of his estate. 

2. The petition must state the object and nature of the ap- 
plication, and an apprehension of the creditor that the debtor’s 
estate will be wasted or embezzled. 

3. The officer is to appoint a time and place for the meet- 
ing of the creditors, to ascertain if they will unite in a petition 
for the assignment. 

4. Notice of the time and place of meeting is to be publish- 
ed in the newspapers. 

5. And a copy of the order must be served on the debtor. 

6, 7,8. If on the hearing any of the creditors unite in the 
petition, the debtor is to be examined on oath, as to his cred- 
itors, the amount due them, and their places of residence. 

9. If he refuses to be examined, or does not answer fully, 
he is to be committed to close confinement, without being en- 
titled to the liberties of the jail. 

10. On this commitment other evidence on the same sub- 
jects is admissible. 

11. If two thirds of the creditors unite in the petition, an 
assignment by the debtor is ordered. 

This article contains provisions similar to those in article 
third for the account, inventory, &c. the right of a jury trial by 
the creditor, and the examination of the debtor. If the debtor 
complies fairly with the provisions of this article, he obtains a 
complete discharge of the same sort as that provided for in the 
third article. 

18. If the debtor refuses to comply with the provisions of 
this article, the officer makes an assignment of all the debtor’s 
property to assignees nominated by the petitioning creditors. 

19. This assignment operates on all the debtor’s property 
from the first day of the publication of the notice to his cred- 
itors, in the same manner as if it had been voluntary. 

20. Every imprisoned debtor refusing or neglecting to ren- 
der an account and inventory, and to execute an assignment, is 
precluded from any discharge from his imprisonment, except 
on a petition by himself and so many of his creditors who were 
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such at the date of the order for publication of notice, as are 
required to unite in a petition to compel an assignment. 

The assignees appointed under this article have similar 
powers and duties to those appointed under article third. 

V. Article fifth provides that any insolvent debtor may make 
an assignment of all his property for the benefit of his creditors, 
and thus by following the prescribed form, obtain a discharge, 
which shall exempt his person from imprisonment, although 
his property will still continue liable. ‘The proceedings, in 
order to obtain this discharge, are similar to those in the pre- 
ceding articles, and the creditors have an opportunity to oppose 
the granting of it. 

VI. Article sixth provides for voluntary assignments by a 
debtor imprisoned in execution in civil causes. ‘The assignment 
in this article is only for the benefit of such creditors as have 
charged the debtor in execution, and the effect of it is to dis- 
charge his person, but not his property, from such creditors. 
The benefit of this act is not extended to persons imprisoned 
for costs only, and if the sum for which the debtor is confined 
exceeds $500, he cannot petition for his discharge until he 
has been imprisoned three months. 


The insolvent system, which is established in New York, 
though as a whole liable to many exceptions, has yet many 
features which deserve approbation. It provides for the rata- 
ble distribution of the insolvent’s property among his creditors, 
and for his total discharge, as far as it is possible for a state law 
to do so. In this respect we cannot but approve of the policy 
of this law. For, as we have remarked on a former occasion, 
the right which may be reserved to the creditor of resorting to 
newly acquired property of his insolvent debtor, is rarely of 
any value to the creditor, while, on the other hand, it is in a 
great majority of cases ruinous to the debtor, for it deprives 
him of the strongest motive to personal exertion, which arises 
from the hope of acquiring property and independence, it de- 
presses and breaks down his mind by the everlasting conscious- 
ness of a weight of debt which he can never remove, and it 
prevents his friends from rendering him assistance to re-estab- 
lish himself in business, a proceeding which is rendered im- 
possible by his embarrassments. 

The grand defect of these laws is, that they do not afford 
any direct and efficacious means of depriving a debtor of the 
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management of his property, as soon as he becomes openly 
insolvent. It seems to us, that in all cases, in which a debtor 
becomes openly insolvent, any creditor to a certain amount, 
should have the power, by applying to the proper authorities, 
of depriving the debtor of the administration of his property, 
and commencing proceedings to vest it in assignees for the ben- 
efit of all his creditors. And the debtor should likewise, on 
discovering his insolvency, have the same power of taking the 
preparatory steps for vesting his property in assignees for the 
benefit of all his creditors, and, if his conduct is fair, derive 
the same advantage from his assignment, as if his application 
was accompanied by a petition of his creditors. By the New 
York laws, in order to entitle the debtor to a complete dis- 
charge, two thirds of his creditors must join in his application. 
It is not just that an honest debtor should be placed so far at 
the mercy of the caprice or ill will, as he may be, of one or 
two unreasonable creditors. 

Some of the provisions of these laws are deserving a little 
further attention. 

The provision in the last section of the 7th article, that 
a petitioning creditor purchasing a demand against the insolvent 
for less than its nominal amount, shall only be deemed a cred- 
itor for the sum actually paid, though it no doubt was considered 
one of great equity, seems to us unreasonable and impolitic. 
The object aimed at, probably, was to prevent persons from 
speculating in claims against insolvent debtors, and perhaps 
also debtors from buying up claims against themselves, and 
no doubt will produce these effects in some degree. But we 
do not consider these effects desirable, but quite the contrary. 

It may be remarked that this provision can only apply to a 
single class of debts, namely, those which arise from the 
debtor’s being a party to a negotiable note or bill; for with 
regard to all other debts the assignee, under the common law, 
can never be the petitioning creditor. As it respects the 
debtor himself there seems to be no reason that the amount of 
the claims against him should be lessened, because it is 
transferred from the hands of one party to another. For why 
should not the holder of a bill or note have the power of selling 
it, or even of giving it away, if he pleases? The debtor is not 
injured by its being sold at less than its full amount. Besides. 
the price for which a bill or note to which an insolvent is a 
party, will sell, will be regulated by the amount of dividend 
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which is expected. ‘To the holder of the bill it may be im- 
portant to realize his money immediately. Why then should 
he be deprived of the power of selling it for whatever price he 
can obtain? The only ground on which this provision can be 
supported, is, that it will prevent holders of bills and notes 
from selling them improvidently. But do they need this 
protection? Cannot they judge best whether it is for their 
interest to sell or not? Will they be grateful to the legislature 
for protecting them, as if they were infants or idiots? A bill 
or note to which an insolvent is a party seems to us as fair a 
subject of sale, as any other. And it appears to us an ex- 
tremely doubtful policy for the legislature to pass any act to 
diminish the value of such a bill or note. For the effect of 
the act will not be to prevent the sale of such bills and notes, 
but merely to make their price a little less, in consequence of 
the danger of detection if the purchaser appears as a petitioning 
creditor, or the additional trouble which will ensue from using 
the name of the seller or assignor as the petitioning creditor, 
instead of that of the purchaser. 

The 30th section of the 7th article, which places debts due 
to the state on the same footing as those to individuals, deserves 
unqualified approbation. There is no reason, except the right 
of the strongest, which should entitle any government to the 
lion’s share in the division of an insolvent’s estate. We wish 
that the policy of the United States in this particular could be 
altered. 

The policy of the provision in the 34th section of the 8th 
article, that debts owing by the insolvent as guardian, executor, 
administrator, or trustee, shall be preferred to other debts, seems 
to us questionable. We will not stop to inquire into an obvious 
defect in the expression used in this section, in not fixing the 
meaning of the word ‘trustee.’ As it now stands we are left 
in complete doubt, whether it is to be confined to trustees under 
wills, marriage settlements, and other instruments under seal, 
or is to extend to all cases in which courts of law or equity 
would call the insolvent the trustee of his creditor. Waving, 
however, this question, we cannot see the propriety of the 
provisions of this section. We are ready to admit that a 
debtor may be more culpable with regard to some kind of 
debts than others. We do not dispute that he is more blamable, 
in employing funds in his own business which ought to have 
been preserved in a separate form for the parties interested in 
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them, than in purchasing goods, for which, by unforeseen events, 
he becomes unable to pay. But it does not follow that in 
distributing the insolvent’s funds, the law ought to give one 
class of these debts a preference to another. 

The culpability of the debtor in the origin of a debt, or the 
strength of the moral obligation by which he is bound to pay 
it, will not afford any rule for giving preferences. Many 
common debts, which the law does not prefer, may be con- 
tracted under circumstances which render the debtor exceed- 
ingly culpable, much more so, indeed, than many cases in 
which he is preferred. One person, for instance, is employed 
to sell stocks, with orders to remit the money immediately to 
his employer, but instead of doing so, he employs the money 
in his own business; another knowing himself to be insolvent, 
purchases goods on a credit, and immediately sells them at 
auction for cash, and absconds with the money ; a third, hav- 
ing a friend’s endorsement on blank papers, fills them up with 
notes to a larger amount than was intended, and by his failure 
obliges his friend to pay them. In these cases, and many 
more of a similar character, which will readily occur to the 
reader, the debtor is highly culpable, and the creditor is made 
to suffer in consequence of the debtor’s dishonesty. Yet we 
should hesitate very much before giving any preference even 
in such cases. In fact, no line can be drawn between debts, 
on account of the moral quality of the debtor’s conduct in 
regard to them. In regard to some debts, his conduct may 
be entirely free from blame, in regard to some it may be 
inconsiderate, in regard to some it may be unfair, and in regard 
to others it may be fraudulent. 

But if any line could be drawn between different classes of 
debts in regard to the moral conduct of the debtor, still his 
criminality in originating any debt, though it might be a 
ground for punishing him, is none whatever for punishing his 
other creditors. Fraud in the origin of a particular debt 
might well be the ground for preventing his discharge from 
operating upon it, but is no ground for giving the creditor a 
larger share of the debtor’s property. All creditors seem to 
stand on an equal footing in regard to the debtor’s property, 
for all may fairly be supposed to have placed equal reliance 
upon that fund ; but the personal confidence of one creditor, 
or the debtor’s breach of trust, affords only a ground for a 
further personal claim against the debtor in case of insolvency. 
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But even in these cases, allowing a claim to exist after the 
discharge, would be intended as a punishment for the debtor’s 
misconduct, and we feel very doubtful whether some other 
species of punishment might not be more advisable. 

In order to show the injustice which is likely to follow from 
the preference proposed by this section, it is only necessary 
to consider such cases as are likely to occur. A, for instance, 
who is a guardian, employs his ward’s property in his own 
business ; and the possession of these funds gives him the 
appearance of property. ‘Trusting to this appearance, B, C, 
and D, sell goods to A on credit. A fails, with the goods of 
B, C, and D, remaining unsold in his hands. Is it not mani- 
festly unjust that these goods thus obtained from B, C, and D, 
should be appropriated for the benefit of A’s ward, and B, C, 
and D receive no share of them? ‘To our seeming it would 
be far more just, if any preference were allowable, which 
however we are far from advocating, to allow B, C, and D to 
reclaim their respective goods remaining unsold in the bands 
of A. 

Another case. A, ata time when he is worth $50,000, 
becomes executor to an estate worth $50,000 more, the pro- 
ceeds of which be brings into his business. After a year or 
two he fails, owing $50, 000 for money lent and goods sold, 
and $50,000, to his testator’s estate. All his effects, which 
have arisen as much from the debts which he has himself 
contracted, as from the property in his hands as executor, will, 
by the New York law, go to pay the debt to the testator’s 
estate, leaving nothing for the other creditors. Is there any 
reason, justice, or equity in this distribution ? 

It may, perhaps, be urged that wards, legatees, and repre- 
sentatives of persons deceased, and other cestui que trusts, 
ought to be preferred, because the trust which they give is 
involuntary, while that given by common creditors is voluntary. 
If the fact were admitted, and it is no doubt true in many 
cases, the conclusion would not follow. Let us consider 
these classes separately. An executor is voluntarily chosen 
by a testator. If his estate is wasted through the unfaithful- 
ness of the person in whom he reposed confidence, why should 
the whole loss be thrown upon the other creditors, rather than 
upon the objects of the testator’s bounty. In the case of an 
administrator, persons interested in the estate are protected by 
the bond which he is obliged to give, so that if any loss accrues, 
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it will in most cases eventually fall on his sureties in the 
bond, rather than on claimants against the estate. Is there 
any reason why these sureties, who have voluntarily placed 
confidence in the insolvent, should be preferred to any other 
class of creditors? With respect to guardians, if they are not 
appointed by the father, they are required to give bonds, and 
therefore the same considerations apply to them as to execu- 
tors and administrators. With regard to other trustees, when 
the cestui que trust has himself appointed his trustee, there 
seems to be no reason why he should have a preference over 
any other creditor of the trustee. And where the trustee is 
selected by another person, not the cestut que trust, as the 
person who makes the appointment or directs the mode of 
making it, must be one who has an interest in or control over 
the property, it seems reasonable, if the property is wasted by 
the trustee, that all the loss should not fall upon the general 
creditors, but that the objects of his bounty who confided in 
the trustee, should bear a proportion of the loss. 

The 41st section of the same act contains a very liberal 
provision, in giving a creditor who does not prove his debt 
until after a dividend made, a right to receive the sum he 
would have been entitled to on any former dividend before any 
oew dividend is declared. 

We regret that we cannot pass the same praise on the 
next section. [t is not reasonable that creditors should lose 
their dividends if not claimed within a year. In cases of cred- 
iors residing at a great distance, or dying within the year, 
this provision might operate with great severity. It is reason- 
able that unclaimed dividends should be divided among the 
remaining creditors, but two or three years seems to us not 
too long a period to delay the distribution ; for itis clear that no 
creditor will ever voluntarily and intentionally abandon his div- 
idend. His rights are superior to those of the other creditors, 
ind should never be sacrificed, until it becomes extremely im- 
probable that he will ever vindicate them. 

The provision of the first section of the 4th article, requir- 
ing that the debtor shall have been imprisoned more than sixty 
days on execution, before the creditors can apply to compel 
an assignment, and the provision of the second section of the 
6th article, that a person imprisoned for a sum exceeding five 
hundred dollars, must be three months imprisoned on execu- 
tion, before he can petition for his discharge under that article, 
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seem to us justly chargeable with barbarous cruelty. We 
cannot imagine what good purpose is served by this imprison- 
ment. ‘The debtor is not to be presumed guilty of any fraud 
or dishonesty, for he has never been tried for either, but is 
imprisoned solely because he is a debtor. His property is 
not likely to be increased by his two or three months impris- 
onment, but to be diminished by the expenses of himself and 
his family during his confinement. Neither is he more likely 
to have his moral sensibility improved by what he must con- 
sider the severity of his creditor, but on the contrary it will 
probably be deadened, and he will feel less compunction at 
secreting property for his own use, than he would if he had 
been treated with humanity. It may be said that he ought, 
before execution issued, to have applied for a discharge 
with two thirds of his creditors, or to have made such an 
assignment as would exonerate him from imprisonment. But 
it may be that two thirds of his creditors would not join in the 
application, and that he preferred to be imprisoned rather than 
assign his property without obtaining a complete discharge. 
And we cannot say that in so doing he would always be 
blamable. 





Art. VIIL—THOMAS ADDIS EMMET. 


Memoir of Thomas Addis Emmet. By Cuaries Giippen 
Haynes. With a Biographical Notice of Mr. Haynes. 
New York. G.&C.&H. Carvill. 1829. 12mo. pp. 
132. 


Wuice Mr. Emmet was attending the Supreme Court at 
Washington, in 1824, and boarding at the same house with Mr. 
Haynes, their conversation, in the intervals of their occupations, 
turned much upon the events of Mr. Emmet’s life, and 
he then understood it to be Mr. Haynes’s object to collect 
biographical materials. ‘The facts then collected, Mr. Haynes 
at the time reduced to the form of a narrative, which was, 
however, not published until 1829, after the decease of both ; 
and the biography of each is contained in the same vol- 
ume. The facts, therefore, relating to Mr. Emmet’s personal 
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history, are related upon his own authority. The narrative, 
as might be expected from the circumstance of its being thus 
hastily made up, is not so connected in the details, nor so 
completely executed, as if the author had, at more leisure, and 
after resorting to other sources of information, revised and 
extended it, and filled up some of the chasms, and corrected 
some slight errors. ‘These deficiencies have, however, been 
partially supplied by the well written and judicious additions 
made by the editor.(a) 

Tuomas Appis Emmet was born in Cork, Ireland, about 
1765. He was, it seems, very respectably descended and 
connected. His father, Robert Emmet, Esq. of that place, 
was able to give him every advantage of education, and he was 
early placed at the university of Dublin, with the design of his 
becoming a physician. In the latter part of his life, he repre- 





(a) Mr. Charles Glidden Haynes, the author of this memoir, was born at 
Canterbury, New Hampshire. At about the age of fourteen he wasa clerk in 
the office of Col. Philip Carrigain, then Secretary of that state. He afterwards, 
partly by his own exertions and partly through the assistance of his friends, 
was educated at Middlebury College, in Vermont, where he was graduated in 
1816. He studied law in Middlebury, in the office of the Hon. Horatio Sey- 
mour, and at the same time turned to account the hours he borrowed from his 
professional reading, by giving his assistance in editing a newspaper. He 
afterwards prosecuted and completed his studies in New York city, in the 
office of Pierre C. Van Wyck, Esq., who, as well as Judge Miller, who filled 
the office of Surrogate, appear to have been friendly to him. Through their 
introduction he became acquainted with Governor Clinton, to whom he soon 
after became private secretary. He was thus thrown into the vortex of New 
York politics, and seems to have taken always an active, and often a pretty 
efficient part, in support of the party and the measures of Governor Clinton. 
In November, 1824, he was appointed by Governor Clinton Adjutant-Gencral 
of the state of New York. He was one of the unsuccessful candidates of the 
city of New York for Congress at the election made about the same time. 
He was an active promoter of all liberal and useful public undertakings 
to which he devoted much of his time. He was also, it seems, concerned in 
conducting the ‘ American Law Journal,’ published at New Haven in 1822 and 
1823, and wrote the articles in that work on ‘ Penal Jurisprudence,’ and 
* Equity Jurisprudence of New York.’ It could hardly be expected that he 
should gain a very elevated rank in his profession, at his early age, and among 
this variety of pursuits, which diverted him from his professional studies and 
practice. Had his constitutional strength, however, been equal to his zeal 
and intense application, he must have attained a very respectable rank in his 
profession, notwithstanding the other objects of pursuit, to which he was 
borne along by his connexion in party politics, and other avocations, into 
which he was led by philanthropy, public spirit, and a generous ambition. 
But his frame sunk under his unremitted labors and excitement; and after an 
ineffectual resort to a residence in South Carolina, in the winter of 1824-5, he 
died on the 3d of July, 1825, at the age of thirty-two, after his return to New 
York; having passed the short period of his active life in the enjoyment ot 
the warmest private esteem and of public distinctions very honorable, and 
rarely attainable, to one of his age. 

VOL. 1V.—NO. VII. 15 
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sented himself as having been an idle boy ; but he seems to 
have done his boyhood some injustice in this respect, for he 
appears to have made good proficiency in the mathematics, as 
he occasionally resorted to these studies in after life, as an 
amusement in the intervals of his professional engagements. 
He was still more successful in his study of the classics, and 
was not deficient in other accomplishments, as he is, in partic- 
ular, said to have been fond of hunting, and an expert horse- 
man. From the Dublin school he went to Edinburgh to pursue 
his medical studies, where he became acquainted with some 
young Americans, who were then pursuing their studies there, 
namely, Dr. Samuel L. Mitchell and Dr. Rogers, of New York, 
and Dr. Caspar Wistar,(a) of Philadelphia. He also made 
an acquaintance with (now Sir) James Mackintosh, which 
was subsequently renewed in London. Young Emmet pur- 
sued his medical studies with great assiduity at Edinburgh, 
and distinguished himself by a Latin thesis at the time of taking 
his degree, which was published, and gained him some repu- 
tation. On leaving Edinburgh, he went to the continent for the 
purpose of completing his medical education, where he is said, 
in this memoir, to have ‘ visited many of the most celebrated 
schools,’ though we are not told what schools he visited, or 
how much time he passed at them; but it appears that his 
travels extended to Italy, and that he took Germany in his 
route. 

When he had now completed his medical studies, an event 
occurred, which entirely changed his plans, and diverted him 
to new professional studies. ‘This event was the death of his 
elder brother, Christopher Temple Emmet, of whom Mr. 
Emmet always entertained a fond admiration, considering him 
one of the most promising young men Ireland had ever pro- 
duced. Emmet’s father was desirous that one of his sons 
should belong to the profession of the law, and he cheerfully 
complied with the wishes of his parent in this respect, and 
passed two years as a student at the Temple in London, and 
on his return to Ireland, began practice in Dublin, and soon 
after, in 1791, was married to the lady who subsequently gave 
heroical proofs of her conjugal attachment. 

Mr. Emmet, accordingly, commenced his public and his 
professional career, in the dark and tempestuous period of the 


(a) Printed Gaspar Wisner in the Memoir; we presume by mistake. 
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French revolution, and in a country agitated by the turbulence 
and convulsions, which then shook the social system to its 
deepest foundations. Nor was he himself an inactive specta- 
tor of this warfare of the political elements. He mingled in 
the thickest of the tumult, and this in Ireland, where popular 
movements are prompted by ancient grudges, and deep and 
fell resentment against the predominating government. The 
spirit of the nation, which had long, in a vengeful mood, 
brooded darkly and silently over the recollection of past and 
the feeling of present wrongs, was at this time elevated in 
a patriotic ecstacy, and contemplated with rapture the dawn 
of emancipation which seemed to them to illumine their 
political horizon. Associations were formed, at first to obtain 
redress of grievances ; but in 1795, the object was changed, 
the nation promised itself complete deliverance from England, 
and the approaching era of Irish independence and glory was 
hailed through the island with a general enthusiasm. But the 
national vengeance was destined to be stifled unappeased, and 
these transports were only a prelude to discomfiture and dis- 
asters. 

Revolution and independence having become the professed 
objects, all the partisans of the national restoration, including 
indiscriminately protestants and catholics, were, in 1795, or- 
ganized into that vast imperium in imperio, the Society of 
United Irishmen. ‘The members were initiated with solemn 
oaths of secrecy. The society, consisting, in 1796, of halfa 
million of Irishmen, was, as usual in similar cases, wielded by 
committees. ‘The members were divided into small classes, 
not exceeding thirty-six in each, and whenever any class began 
to exceed that number, it was divided. The members of 
the subordinate committees were elected, in the classes of 
members, by ballot, every three months. But the two central 
executive committees were more permanent. In 1796, the 
association was marshalled in two organizations, the civil and 
military, the same members constituting both. Each of these 
had its officers of various grades, and it was supposed the 
society could have sent out three hundred thousand soldiers; 
and they were all instructed to furnish themselves, as far as 
possible, with arms and ammunition. ‘There were two central 
executive committees, the civil and military. Mr. Emmet was 
a member of the former. He was thus placed in the focus of 
this incipient revolution. He was one of the engincers of this 
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terrible machine, the tremendous powers of which could not 
be put into operation without exposing those by whom it was 
managed, to be the first victims, in the event of its explosion. 

While he was placed in this perilous position, he was at the 
same time actively engaged in professional practice in the same 
courts with Curran, who, though devoted to the cause of the 
the revolution, kept a little aloof from its busiest scenes, that 
he might be more free to interpose in behalf of those associ- 
ates who might be pursued by the government. ‘Though Mr. 
Emmet seems to have gained thus early a conspicuous emi- 
nence at the Irish bar, and was thought, by some, to have 
surpassed Curran in eloquence, as he certainly did in learning 
and powers of reasoning, he did not prominently appear in the 
state trials which sprung out of the conspiracy ; at the request of 
his associates, he generally declined taking an active part in 
these trials, as he would thereby have drawn upon himself a 
more strict scrutiny of the government, and the association 
have been thus deprived of his important services as a member 
of the executive committee. 

In the spring of 1798, the revolutionary enterprise was 
drawing to a crisis. ‘The 23d of May was appointed for a 
simultaneous rising throughout Ireland; but, on the 12th of 
March preceding, one of the leading conspirators was arrested, 
and the others soon after, including Mr. Emmet. ‘The vital 
energies of the conspiracy were thus destroyed, before it had 
declared itself, so that when it broke out at the time appointed, 
it made but feeble and ill-concerted efforts, and it was com- 
pletely crushed as early as July, by the rout at Vinegar Hill. 
And thus passed away the bright vision of Irish emancipation ; 
and probably most fortunately for the nation,—for, though this 
memoir speaks of the independence of Ireland as synenymous 
with its liberty and glory, we have instances enough in history, 
and a multitude of examples now passing before our eyes, in 
which political independence is identified with degradation and 
misery. But we will not now debate the question whether 
Ireland would probably be better governed in connexion with 
England, or independently of it. 

Mr. Emmet was now a close prisoner in a Dublin jail, with 
about twenty other patriots. ‘They occupied separate apart- 
ments, but they gained the confidence of an underkeeper, who, 
about twelve o’clock every night, unlocked the doors of their 
apartments, which opened into a common hall, in which they 
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passed the remainder of the night until nearly morning, when 
they retired into their separate rooms and were again locked 
up. The room occupied by Mr. Emmet was about twelve 
feet square. Soon after his imprisonment, Mrs. Emmet was 
permitted to visit him, and having once gained admittance into 
his room, she declared that she would never leave it but with 
her husband, and she in fact occupied this apartment with him 
during the period of his imprisonment in Dublin, which was 
about six months. ‘Though no compulsion was used to exclude 
her from the prison, the jailor was ordered not to admit her 
again, on her quitting it at any time. On one occasion, she 
did leave the prison to visit her sick child at her father’s; and, 
to conceal her absence from the jailor, she made interest with 
his wife, who let Mrs. Emmet out at midnight, and conducted 
her through the jailor’s apartments, and she remained with her 
child until the next night, when she was again admitted by the 


jailor’s wife. During her absence she was represented hy a 


bundle of clothes in the bed, and when the keepers came into 
the room, they were requested not to disturb Mrs. Emmet, who 
was afflicted by a headach. One of the jailors discovered her, 
on her return, just as she was entering her husband’s room, 
but too late to prevent her from re-establishing herself there. 

A negotiation took place between the representatives of the 
government, and Mr. Emmet and the other leading conspira- 
tors confined with him, which terminated in a compact that on 
their disclosing the plans and objects of the conspiracy, without 
divulging any names, they should be permitted to quit Ireland, 
and come to the United States. ‘They accordingly made a 
particular statement of this kind, dated on the 4th of August, 
with which, however, Lord Cornwallis was not satisfied, as it 
contained, according to his views, a vindication of all the acts 
of the United Irishmen. ‘The government then proposed an 
examination of the prisoners, who, in reply to the questions 
put, boldly avowed their plan of effecting an entire revolution, 
and an entire separation from England. Lord Chancellor Clare 
said, ‘ Well, | cannot conceive the separation would last twelve 
months ;’ upon which Mr. Emmet replied, ‘I declare to God, 
[ think that if Ireland were separated from England, she would 
be the happiest spot on the face ofthe globe.” ‘Mr. Emmet,’ 
said the Lord Chancellor, ‘ what caused the late insurrection ?’ 
Mr. Emmet replied, ‘The free quarters, the house burnings, 
the tortures, and the military executions, in the counties of 
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Kildare, Carlow, and Wicklow.’ In their statements made in 
pursuance of the compact, and in their answers at these exam- 
inations, the conspirators seem not only to have declared their 
plans, but to have stated their principles and opinions very 
explicitly, and to have assumed the position of accusers of the 
British government. As some representations went abroad in 
relation to: these disclosures and examinations, discreditable to 
Mr. Emmet and his associates, he and Dr. M‘Neven and Mr. 
O‘Connor felt it necessary to come out with a public vindica- 
tion of themselves and contradiction of these reports. This 
document was published in the Dublin papers on the 27th of 
August. The government accordingly seems rather to have 
been exasperated by all those proceedings, and it was even 
proposed in the Irish house of commons to hang these three 
persons without trial. 

Whether it was from a dissatisfaction with the disclosures 
made by Mr. Emmet and his associates, or their bold and dig- 
nified tone, or a remonstrance on the part of the American 
minister against their being sent to the United States, certain 
it is, that the government did not liberate them from imprison- 
ment and send them to the United States, as they expected, 
but on the contrary early in 1799, they were sent prisoners to 
Fort George, a fortress situated on Murray Frith, in the north- 
eastern part of Scotland. ‘This fortress was then under the 
command of Governor Stuart, an invalid officer, who is repre- 
sented to have been a gentlemanly, generous, and noble-spirit- 
ed veteran, who had nothing of the jailor in his character 
or manners. He gave them every little indulgence in his 
power, permitting them to make excursions from the fort for 
their health and recreation, it being always understood that 
they went upon their parol of honor. Accordingly, after Mrs. 
Emmet joined her husband at this fort, the governor requested 
him to attend her on visits to the neighboring families, and 
make excursions with her, much in the same manner as if he 
had been at liberty. Mr. Emmet’s reply shows a very deep 
feeling of resentment towards the British government; he said, 
if this indulgence came from the government, he could not 
accept it; but, on being assured by the governor that the 
offer was made by himself personally, and not by the order of 
the government, he accepted it cheerfully. 

After an imprisonment of three years at Fort George, the 
government sent a pardon to the other prisoners, and ordered 
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their discharge, but no pardon was sent for Mr. Emmet. 
Both Mr. Emmet and governor Stuart were disappointed 
and perplexed at this exception, and were unable to divine 
the cause. Ona short reflection, however, the governor told 
Mr. Emmet that he should be released with the rest, and he 
would take the responsibility on himself personally, and place 
himself between the government and Mr. Emmet. And it 
seems that the governor never fell under any censure for this 
exercise of his discretion. 

On being liberated from Fort George, Mr. Emmet with 
his family was carried to Cuxhaven, whence they passed 
through Holland to Brussels, where they spent the winter of 
1802-3, and while there, received intelligence of his father’s 
death. The following year they visited France, and passed 
the next winter in Paris, and in October of 1804, they sailed 
from Bordeaux, and arrived in New York on the 11th Novem- 
ber; Mr. Emmet being then about forty years old, and having 
lost the preceding seven years in consequence of the part he 
took in the rebellion. 

He was for some time in doubt whether to pursue the study 
of law or medicine, but at length, in concurrence with the advice 
of his friends, he decided on law, and ona visit at the southward, 
was admitted to the bar at Alexandria, through the recom- 
mendation of Mr. Walter Jones, of the District of Columbia, 
and resolved to establish himself in the state of Ohio, where 
the cheapness of land would render it easier to settle his fam- 
ily ; and, as he did not anticipate so sharp a professional com- 
petition as in the older states, he promised himself a more 
certain success. But George Clinton, then governor of New 
York, having some sympathies with Mr. Emmet on account 
of his sufferings, and also on the score of national feeling, 
being himself of Irish descent, sent for him, though they had 
scarcely any personal acquaintance, and advised him to remain 
in New York, assuring him that his talents would attract 
patronage and command success, for which the career was the 
more open, as General Hamilton, the splendid ornament of 
the New York bar, as well as of the country and the age, had 
then just fallen in a duel with Burr. But there was one 
difficulty in the way of this proposal; Mr. Emmet had not 
studied his profession three years in the state, according to 
the rule of the court, and while he should be devoting this 
time in qualifying himself to practise, his family would want 
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bread. He was assured, however, that the court would dis- 
pense with that rule in his favor; or, if not, the legislature 
could be induced to pass a special act granting him license 
to practise. An application was accordingly made to the 
court, backed by the influence of Governor Clinton, and also 
of De Witt Clinton, who was then mayor of New York. A 
majority of the court was in favor of dispensing with the rule, 
out of regard to his former sufferings, as well as his talents, 
and he was accordingly admitted. But he encountered a 
barrier, or rather what was intended to have been such, 
within the bar; for some of the leading members of the 
profession agreed to decline all professional union and con- 
sultation with him; a circumstance to which he was probably 
in part indebted for his rapid rise, for he was too much prac- 
tised in rough encounters, to be disconcerted by a mere studied 
discountenance. His biographer mentions, in particular, one 
exception to this combination, and says that Mr. Cadwal- 
lader D. Colden denounced it as illiberal, and lent Mr. Emmet 
a warm and cordial support. Mr. Emmet being informed of 
the combination, did not wait for an aggression, but made the 
first attack, and soon broke up the whole phalanx. 

He had been in New York but three years, when he came 
out with great spirit at a meeting of the Hibernian Society, 
in opposition to the election of Mr. Rufus King, the federal 
candidate for the office of governor. In the course of the 
collisions growing out of this attack, Mr. Emmet published a 
letter addressed to Mr. King, in which he stated that Mr. King, 
while minister at London, had thrown obstacles in the way of 
his emigration, and that of his friends, to the United States, 
in pursuance of their agreement with Lord Cornwallis. It 
does not, however, distinctly appear that Mr. King made any 
such interference. 

It was not long after Mr. Emmet established himself in 
New York, when his profession afforded him an income of 
ten thousand dollars a year, and in the latter part of his life, 
his receipts amounted, in some years, to fifteen thousand. 
Johnson’s and Cowen’s Reports afford ample testimony of his 
industry, not only in the number of cases in which he was en- 
gaged, but also in the elaborate thorough manner in which he 
made up his briefs. ‘These arguments generally bear striking 
evidences of research and deep penetration. He was certainly 
a sagacious and somewhat ‘original thinker, though, as his 
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biographer acknowledges, not always a just one; for he some- 
times pressed points more gravely than they would bear. It 
is true that an advocate is not under obligation to act the part of 
a judge, but is expected to make the. most of his own side ; and 
his business is partly to consider the influences to which the 
minds of the judges and jurymen may be subject : not that an 
advocate who has the least respect for himself, or the court, 
or jury, will descend to small cunning, trick, and imposition, 
but he puts the arguments in his own favor, in the strongest 
light, knowing that an equally able antagonist will not fail to do 
the same on the opposite side, and the last thing he thinks of 
troubling himself about, is, lest justice should be warped by 
his logic or his eloquence. But that his arguments may have 
force with the court or jury, he must appear to be sincere. 
This is one of the rudimental precepts in public speaking, 
whether the arbiters be many or few. He also wants a court, 
jury, or public assembly, predisposed to give him credit, not 
only for sincerity, but also for soundness of opinion. Ac- 
cordingly by overstraining the force of an argument, or pressing 
it beyond all proportion to its just weight, the speaker both 
injures his cause and diminishes the weight of his reputation. 
This was an error into which Mr. Emmet, in the opinion of 
his biographer, was sometimes betrayed ; and there seems to 
be some ground for the observation. He says, 


‘His zeal sometimes clouds his judgment, and obscures the 
perceptions of his mind. In the worst of causes—in cases 
where the merits were palpably against him, I have known him 
struggle with the same ardor and assurance as though he was 
perfectly persuaded of the justice of his suit. This has dimin- 
ished his influence in our courts. They have imbibed a habit 
of listening to his legal doctrines with suspicion. I once heard 
him argue a point of law before Judge Thompson, in the Circuit 
Court of the United States, with a great deal of animation and 
apparent conviction of the correctness of his grounds. When 
he had finished, Judge Thompson put a case to him to test the 
soundness of the counsellor’s positions. He began by saying, 
“suppose, Mr. Emmet, that ten years hence this case occurs, 
&e.” describing the premises from which he wished Mr. Em- 
met to draw the conclusion. Mr. Emmet found himself in 
difficulty, and merely replied, that ten years hence his client 
might have other counsel, whom he would leave to answer the 
question. Perhaps the question was not altogether proper, for 
a lawyer must take cases as they come into his hands; he cannot 
make them to conform to his inclinations. Still, he should be 
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a little guarded how he commits his reputation for sound legal 
learning in sustaining doubtful or more than doubtful points.’ pp. 
119, 120. 


Though Mr. Emmet gave himself very diligently to his 
causes, and is said always to have come into court too well 
prepared in facts and principles, and authorities, to be taken 
by surprise; he is also said to have been a skilful special 
pleader, in other words, a good technical lawyer. Yet he ap- 
pears to have regarded his profession as a matter of business and 
exhibition, without any remarkable aptitude and inclination to 
the study of the law for the sake of its own treasures, and not 
those of his clients. He does not seem to have pursued it as 
a science, except with a view to its immediate application ; 
the range of his studies did not extend far into the civil law, 
but having satisfied all the claims of his practice by a very 
diligent preparation of bis cases, he seems to have considered 
his remaining time, or at least a very considerable part of it, 
as hore non juridice, to be occupied with the current politics, 
the classics, poetry, mathematical recreations, and miscella- 
neous reading. We do not menticn this disparagingly. The 
late Chief Justice Parsons, of Massachusetts, though he had 
a predilection for law as a study, and read black letter con 
amore, was yet a cormorant of novels and children’s stories ; 
and also a lover of Greek and mathematics. 

Besides his accomplishments as a lawyer and forensic antag- 
onist, Mr. Emmet had the reputation of eloquence ; he could 
move the passions and kindle the imagination, as well as 
convince the understanding. We may have made up an in- 
correct opinion from the specimens which have come within 
our observation, but there seems to us to be, at least occasion- 
ally, something of roughness and unmitigated violence, in his 
style of combat, and something strained and ungraceful in his 
rhetorical flights. For instance, in one of his letters addressed 
to Mr. King, when the latter gentleman was a candidate for 
the office of governor, he says, ‘ Circumstances which cannot 
be controlled, have decided that my name shall be embodied 
into history. From the manner in which even my political 
adversaries, and some of my contemporary historians, une- 
quivocally hostile to my principles, already speak of me, I have 
the consolation of reflecting, that when the falsehoods of the 
day are withered and blasted, 1 shal! be respected and esteem- 
ed. You, sir, will probably be forgotten, when J shall be 
remembered with honor; or if, peradventure, your name should 
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descend to posterity, perhaps you will be known only as the 
recorded instrument of part of my persecutions, sufferings, 
and misfortunes.’ This passage is certainly characterised 
no less by violence than strength ; and is defective in dignity. 
We would not be understood, however, as quoting it in proof 
of the remark we have made, for any man, and more espe- 
cially one constantly involved in political and forensic conflicts, 
will occasionally be hurried out of the course of his ordinary 
motives and habits, and, to his own chagrin, commit sudden 
violations of the rules which he studies scrupulously and sa- 
credly to observe. We must, therefore, concede to every 
one, some deviations from his general tenor of acting and 
thinking. But then again these very exceptions sometimes 
disclose the true character, being only the occasional excesses 
of predominant and distinguishing qualities. And thus it is 
possible that the above passage,—which we quote merely by 
way of illustrating our meaning, not as evidence of an opin- 
ion,—may be in some degree characteristic of Mr. Emmet’s 
mind. 

In the same application we introduce another instance in 
Chenango county, on an indictment for libel, in which Mr. 
Emmet acted for the government, being then Attorney Gen- 
eral, in which the defendant’s council having made a personal 
attack on Mr. Emmet, charging him with having obtained his 
office through party influence, and with conducting the prose- 
cution from party motives, in homage for his appointment, Mr. 
Emmet is said to have replied to this accusation of his oppo- 
nent, that ‘it was false and he knew it. The office which I 
have the honor to hold, is the reward of useful days and nights 
devoted to the acquisition and exercise of my profession, and 
of a life of unspotted integrity—claims and qualifications which 
that gentleman can never put forth for any office, humble or 
exalted.’ It must certainly require a pretty broad and liberal 
construction of the rules of forensic warfare, to bring such a 
mode of retort within them, and yet it is possible that the oc-* 
casion, the mode of attack, Mr. Emmet’s position in respect 
to parties, and the temper of the court, jury, and sectatores 
curt@ may have rendered it proper, and more effectual than a 
reply of more dignity would have been. We cannot, however, 
after all, but entertain some doubt of this. At the same time 
it is to be borne in mind, that a momentary forgetfulness of 
respect and strict decorum, may arise, in some degree, from 
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a deep consciousness of integrity of mind and a generous in- 
trepidity, forthrightness, and sincerity, which make a man 
despise all the guards and disguises of a studied prudence, and 
with a magnanimous self-abandonment, lay open his unpre- 
meditated thoughts and the inmost workings of his soul. These 
qualities appear to have been, in some measure, characteristic 
of Mr. Emmet. 

His spirited force in retort, however, sometimes availed 
him with great effect, particularly on an occasion in the Su- 
preme Court at Washington, when Mr. Pinckney, the counsel 
on the opposite side, in replying to Mr. Emmet’s argument, 
took the liberty, as the biographer says ‘ with his characteristic 
arrogance,’ of alluding to the fact of Mr. Emmet’s migration 
to this country. 


‘When he had concluded his argument, Mr. Emmet being 
for the respondent in error, had no right to reply ; but he never- 
theless rose, and after correcting a trifling error in some of Mr. 
Pinckney’s statements, he took up the mode and manner in 
which his opponent had treated him. He said he was Mr. 
Pinckney’s equal in birth, in rank, in his connexions, and he 
was not his enemy. It was true that he was an Irishman. It 
was true that in attempting to rescue an oppressed, brave, and 
generous-hearted people, he had been driven from the forum 
and the Senate-hall of his own native land; it was true that he 
had come to America for refuge, and sought protection beneath 
her constitution and her laws; and it was also true, that his 
learned antagonist would never gather a fresh wreath of laurel, 
or add lustre to his well earned fame, by alluding to these 
facts in a tone of malicious triumph. He knew not by what 
name arrogance and presumption might be called on this side of 
the ocean; but sure he was, that Mr. Pinckney never acquired 
these manners in the polite circles of Europe, which he had 
long frequented as a public minister. Mr. Pinckney was not 
ready at retort, and he made no reply ; but a few days after- 
wards it so happened, that he and Mr. Emmet were again op- 

osed to each other in a cause of magnitude, and it fell to Mr. 
Emmet’s part to close the argument, who was determined that 
his antagonist should be put in mind of his former deportment 
and expressions. Mr. Pinckney was aware of the thunderbolt 
in store, and took the opportunity of paying to Mr. Emmet’s 
genius, fame, and private worth, the highest tribute of respect. 
This respect was never afterwards violated. When Mr. Emmet 
rose out of his place as before stated, Chief Justice Marshall 
indicated great uneasiness, thinking that something unpleasant 
might be the result. Mr. Justice Livingston reached forward 
his head and remarked in a whisper, “let him goon; I will 
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answer that he says nothing rude or improper.” . With this, as 
well as with the result, the Chief Justice was satisfied.’ pp. 
111—113. 


The reader is not to infer from those instances that Mr. 
Emmet was harsh and forbidding in his manners and deport- 
ment. On the contrary, his ‘ deportment at the bar was mild, 
urbane, dignified, and conciliating. ‘To the junior members of 
the profession, in particular, he was a model of obliging civility— 
always speaking favorably of their efforts and kindly of their 
exertions, however meagre and discouraging.’ 

The author gives the following portrait of Mr. Emmet, who 
was then living, as is implied in the language. 


His ‘appearance and manners are plain and simple in the 
extreme. His dress is wholly unstudied. Every thing, how- 
ever, shows the most perfect delicacy of feeling. Modest, 
unassuming, unobtrusive, and perfectly polite, he would alone 
attract the attention of a stranger by that amiable temper and oblig- 
ing disposition that manifested themselves on all occasions. I do 
not consider him an eloquent or a powerful man in ordinary 
conversation. His remarks are generally appropriate, and well 
adapted to passing colloquial scenes. He speaks with sense and 
intelligence ; but he discovers nothing of the man he is, unless 
called out by an occasion sufficient to awaken his mind and 
create excitement. In the circles of Washington, with Robert 
Goodloe Harper, John Randolph, William Wirt, and others of 
an equal rank in talents, I have heard him converse with uncom- 
mon interest on English history and the policy of European 
governments.’ pp. 116, 117. 

The death of a soldier in the tumult of the conflict, amidst 
the moving scene of his glory, is an ordinary, anticipated 
event,—cita mors aut victoria leta—the risk of his life is a 
part of the price of his fame. And in the minds of some 
warriors, whether by sea or land, there is a sublime pro- 
priety in breathing their last in the smoke of the battle; and 
they desire that their.souls should depart amid the clash of arms 
and roar of cannon, rather than to take wing from a domestic 
scene disturbed only by the light steps, and the scarcely audi- 
ble sighs of relatives and friends. In recording the life of 
Nelson, we sympathize with this sentiment of the hero, and, 
with him, reckon among the instances of his happy fortune, 
the opportunity of dying in, as well as gaining, the battle of 
Trafalgar. But.men are wont to think otherwise of a sudden 
exit from the mild splendor and fervid career of peaceful, 
intellectual and civil pursuits. ‘Three instances have occur- 
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red, within a few years, of this sudden transit of distinguished 
men, from the throng and glow of forensic strife, to the sol- 
itude not disturbed by debates. It will occur to the reader 
that we refer to the final scene in the lives of Mr. Pinckney 
at Washington, of Mr. Emmet at New York, and of Mr. 
Ezekiel Webster in New Hampshire. 


‘Early in November, 1827,’ Mr. Emmet ‘ had been much en- 
gaged in the defence of Lieut. Percival, on a charge of extortion, 
and also in a cause of unusual importance, generally called the great 
Astor case, involving the right of Mr. Astor to lands in Putnam 
county, to the amount of perhaps eight hundred thousand dollars. 
In the former case he defended his client with all his accustomed 
vigor and ability, and the result was a verdict of acquittal. In 
the latter, on Monday, the 12th, he addressed the jury in a 
style of animated eloquence, of prompt and overwhelming retort, 
and of powerful argument, which was said by many of his 
audience to have even surpassed his earlier efforts. On Wed- 
nesday, the 14th, while attending the trial of another cause of 
importance, (the case of the Sailor’s Snug Harbor,) in which 
he was counsel, in the United States’ Circuit Court, he was 
seized with an appoplectic fit; and on being carried home, he 
expired in the course of the following night, being in the 63d 
year of his age. He had made no exertion in particular that 
day, but had taken notes of the testimony through the morning, 
and on examination, these notes were found to be a full and 
accurate transcript of what occurred up to the very moment when 
the pen fell from his hand on his being seized with a fit. The 
scene in the court room was in the highest degree impressive. 
Every individual present—the court, the bar, the audience, all 
were absorbed in the most anxious interest for the fate of this 
eminent man. The court was instantly adjourned. When his 
death was known, the expression of sorrow and respect was 
universal. His funeral was attended by the members of the bar, 
ihe students at law, and a crowd of other citizens, all desirous 
to pay their tribute of respect to the memory of the great de- 
ceased. A neat monument of white marble has since been 
placed in the wall of the apartment where Mr. Emmet was 
seized with the fatal illness. It is surmounted with his bust, 
and bears the following inscription : 

THOME . ADDIS . EMMET 
VIRO 
DOCTRINA . IURE . SCIENTIA . ELOQUENTIA 
PRESTANTISSIMO 
INTER . HAC . SUBSELLIA . ET . OFFICIL . MUNERA 
SUBITA . MORTE . CORREPTO 
SOCIL . FORENSES . POSUERUNT. 
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‘Mr. Emmet was a diligent student. He confined himself to 
study and business more than twelve hours a day. After return- 
ing home in the evening, he would retire to his own apartment, 
and continue the investigation of eng gebject in which he was 
engaged till twelve or one at night. is constitution was vigor- 
ous, and his habits uniformly temperate, so that his devotion to 
study never seemed to injure his health. It was one conse- 
quence of this intense application, that he was remarkable among 
his brethren at the bar, for his perfect knowledge of the cases in 
which he was concerned. When Mr. Emmet came into court, 
he was sure to be familiar with every point of the testimony, 
and could not be taken by surprise. When not employed in 
solving some legal question, his reading was often discursive. 
He would sometimes amuse himself with mathematical calcula- 
tions. He found leisure to make himself acquainted with all 
the current news of the day. Yet he spared no time for the 
diversions of society, went into little company, and rarely ap- 
peared at public dinners. At home he was always gay and 
cheerful. He was utterly devoid of ceremony. His dress was 
good, but he was very careless of it; if it rained, he was as 
likely to be seen without, as with an umbrella. The furniture of 
his office was plain and ordinary. But while he was totally 
neglectful of these trifles, he was never inattentive to the feel- 
ings of others. High and low were sure of meeting from him a 
kind and courteous reception. Yet his was no studied politeness; 
it was the natural offspring of a good heart; and the full energies 
of his mind were devoted to the great and interesting topics 
which agitated individuals and nations. His appropriate sphere 
was active life; and he may well be pronounced fortunate, since 
he filled the station for which nature and education peculiarly 
qualified him. Although the prime of his life was darkened by 
misfortune; although he was severely disciplined by the hard- 
ships of imprisonment and the bitterness of exile, yet he was 
trusted and revered in the land where he was persecuted as a 
rebel, and in the country of his adoption, where he arrived in 
the vigor of his manly strength, and held the erect attitude of 
an unbroken and unbending spirit, he readily obtained the confi- 
dence of all those who became acquainted with him, mingled 
largely in the transaction of important affairs, placed himself at 
the head of his profession without leaving one blot on his es- 
cutcheon for envy to point its finger at, and acquired a brilliant 
reputation as a lawyer and an orator. That nothing might be 
wanting to complete the happy fortune which Providence seemed 
to bestow upon his mature life, im some sort as a compensation 
for the sufferings of his early manhood, he did not waste away 
in the gradual decay of imbecile old age, but died in the fulness 
of his years, cut off in the very field of his honorable triumphs. 
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His remains were consigned to the dust by affectionate children, 
whom he had been permitted to see already filling a space in 
the public eye; and the community in which he had lived paid 
a willing tribute of love and honor to his memory.’ pp. 127—132. 


Art. VIII.—GREENLEAF’S REPORTS. 


Reports of Cases argued and determined in the Supreme 
Judicial Court of the State of Maine. By Simon Green- 
LEAF, Counsellor at Law. Vol. V. Portland. Shirley 
& Hyde. 1829. pp. 524. 


Tue volume before us, like those which preceded it, bears 
ample testimony to the correct judgment and sound learning 
of the judges who preside in the Supreme Court of Maine. 
The opinions delivered, are generally clear and logical, and 
show a faithful and attentive examination of the questions 
presented for consideration. 

The court is fortunate in having so accomplished a reporter 
as Mr. Greenleaf, who is familiar with law both theoretically 
and practically, and who comprehends the full effect and 
bearing of the arguments and decisions which he records. 
Without this extensive legal skill and sagacity, there is always 
danger that a reporter will misrepresent the opinions advanced 
by counsel and the court, that his statements of cases will be 
clogged with a load of irrelevant matter, while important 
particulars are omitted, and that his abstracts will be inaccu- 
rate and unsatisfactory. 

Mr. Greenleaf appears to have aimed throughout his 
volume to present cases in as condensed a form as was con- 
sistent with rendering them clear and intelligible. The state- 
ments of facts are carefully confined to those circumstances 
which relate to the questions of law presented to the court; 
and we are never troubled with those repetitions of which we 
have sometimes had occasion to complain in other reporters. 
Indeed, ina very few instances, Mr. Greenleaf’s study of brevity 
has led him to omit in his statements circumstances which 
would have rendered the cases more easily and readily intel- 
ligible. 

The arguments of counsel, where they are given, are 
usually stated with sufficient clearness and precision. 
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The abstracts are, in most instances, well made, present- 
ing the points decided by the court, with great brevity and 
accuracy. In some few instances, however, the reporter has 
neglected points which were raised at the bar, and decided 
by the court. We question the expediency of such omissions, 
for although the points thus neglected are usually of familiar 
principles, yet it is often convenient, especially for the younger 
members of the profession, to be able to find from the index, 
that certain principles have been recognised by the judges 
under whom they are practising. 

The Index is for the most part skilfully arranged under ap- 
propriate titles. A few of these titles, however, struck us as 
exceptionable, because they are not in general use, and are 
not those which would occur to one consulting the index on 
similar subjects. We object, for this reason, to such titles as 
Authority, Construction, and Monuments. In one respect 
this index differs from those in many reports, in not repeating 
any point under different heads. In this respect we think 
that the plan of the reporter is skilful and scientific; for, ex- 
cept in some instances of not very frequent occurrence, where 
a point which belongs to one head is so closely connected with 
another point belonging to another head, that the second point 
cannot be made intelligible without presenting the first with it, 
we can see no reason for repeating the same sentence under 
different titles. Every point should be placed in the division 
which is thought most appropriate for it, with references from 
the other titles under which it would be likely to be sought. 

We observe that the expression, & als. sometimes follows 
the name of the plaintiff. See pp. 153, 400, 458. We pre- 
sume it was meant as an abbreviation of et alios, and used to 
signify that there was more than one person plaintiff beside the 
one named. ‘This is evidently an oversight, for the expression 
ought to be & alii, in the nominative ; but it seems to us that 
there is no need of saying any thing more than & al. 


The point decided in the case of the Bangor Bank v. 
Hook, p. 174, is of some interest to the commercial commu- 
nity. It is thus stated by Mr. Greenleaf: ‘'The damages ona 
protested bill of exchange are not given as a liquidated arbi- 
trary mulct, but as a compensation to the holder for the ex- 
pense of remitting the money to the place where the bill ought 
to have been paid. And therefore if the holder receive part 
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of the money of the acceptor, this diminishes the damages, 
pro rata.’ In this case the money received of the acceptor 
had been collected in a suit against him. 

Weston, J. in giving the opinion of the court says, 


‘ Parsons, C. J. in delivering the opinion of the court, in Grim- 
shaw v. Bender, 6. Mass. 157, says, ‘the rule of damages estab- 
lished by the law merchant, is in our opinion absolutely controll- 
ed by the immemorial usage in this state. Here the usage is, to 
allow the holder of the bill the money for which it was drawn, 
reduced to our currency at par, and also the charges of protest, 
with American interest on these sums, from the time when the 
bill should have been paid; and the further sum of one tenth of 
the money for which it was drawn, with interest upon it from 
the time payment of the dishonored bill was demanded of the 
drawer. But nothing has been allowed for re-exchange, whether 
it is below or at par.” And he adds, “ The origin of this usage 
was probably founded in the convenience of avoiding all disputes 
about the price of re-exchange, and to induce purchasers to take 
their bills, by a liberal substitution of ten per cent. instead of a 
claim for re-exchange.” It is manifest, then, that the ten per 
cent. damages are given instead of re-exchange; and we must 
understand that the damages given by statute upon inland bills, 
are allowed upon the same principle; that is, to indemnify the 
holder for the expense he incurs, or is supposed to incur, in re- 
ceiving the money at the place where the bill is drawn, and 
transmitting it to the place of its destination, where it was ori- 
ginally made payable. That this is the only ground upon which 
these damages are given, is not only supported by a consideration 
of the reason upon which the claim is founded on foreign bills, 
but from the fact that, by the statute, the scale of damages in re- 
gard to dishonored inland bills, depends upon the distance of the 
state or territory, where payable, from this state. Distance is 
also made the criterion upon which damages are allowed upon 
bills of one hundred dollars or upwards, drawn or endorsed here, 
payable in another place within the state; they being given only 
where that is distant seventy-five miles or more from the place 
of drawing or endorsing. If the disappointment, or considerations 
other than the expense of the re-exchange, constituted the reason 
or basis of the damages, there seems no sufficient reason why 
they should not be allowed, where the place of payment is within 
the distance of seventy-five miles. Now if a bill made payable 
in a foreign country, protested for non-payment or non-accept- 
ance, is afterwards there paid and received, there arises no claim 
for re-exchange; or that which is substituted here, the ten per 
cent. damages. So if it be partially paid and received abroad, at 
the place where made payable, this claim is reduced pro tanto. 
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It is only where the bill is returned home, and there taken up, 
that this allowance can be demanded. The damages are incident 
to the principal. If that be paid, or as far as paid at the place 
appointed, the incident or accretion, which would otherwise 
attach to it, ceases. For the injury occasioned by the delay of 
payment, the law deems the interest an equivalent.’ pp. 176, 177. 


We cannot give our entire assent to this reasoning. In 
whatever manner the custom of paying damages on bills may 
have originated, whether as a liquidated compensation in the 
place of re- -exchange, or not, it is very obvious that the statute 
damages provided in Matue and most of the other states, do 
give a compensation to the holder of the bill which is very far 
beyond the amount of re-exchange; and the very statute on 
which the judge is commenting, gives damages varying from 
three to nine per cent. according to the distance of the states 
in which the bill is payable, the very lowest of which rates is 
much beyond the re-exchange, between any commercial places 
in the United States, however distant from one another. The 
law then, in fact, gives a compensation to the holder of the bill 
beyond the re-exchange,—in most eases very much beyond 
it. What reason, then, is there for supposing, as Judge Weston 
does, that the legislature did not intend, what it has in 
fact done? In most of the states damages are allowed on 
dishonored bills payable out of the country, in addition to 
exchange at the current rate. It is evident then that these 
statutes intend to give the holder of the dishonored bill a 
compensation for the injury which will probably accrue to 
him from see receiving his money at the time and place 
expected ; and we believe there can be no doubt, that such 
compensation was intended by the legislatures of Massachu- 
setts and Maine in passing the statute in question. If such 
was their intention, the right of the holder of the bill in this case 
to damages, accrued and became vested when the bill was dis- 
honored by non-payment, and was not diminished by his sub- 
sequently receiving a part of the money of the acceptor. 

In the case of Fox v. Adams, p. 245, which relates to the 
validity of an assignment for the benefit of creditors, one of 
the points ap ited in the summary is as follows : ‘The time lim- 
ited in such assignment for creditors to become parties to it, 
may be so short or so long as to justify a presumption of fraud, 
and thus defeat its operation.” The time provided in the 
assigument was seventy days. Weston, J. in giving the opin 
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ion of the court, after citing with approbation the opinion of 
Story, J. in Halsey v. Fairbanks upon this point, proceeds, 


‘The law requires in all transactions the most perfect good 
faith. If therefore an instrument, purporting to be made for the 
benefit of all the creditors of the party making the assignment, 
does not allow them a reasonable and sufficient time to ayail 
themselves of its provisions, its apparent fairness is merely spe- 
cious and delusive. So also it is liable to objection, if the time 
be unreasonably extended, and the adjustment of the business, 
and the claims of the creditors, thereby unnecessarily delayed... 
From the property assigned, and the debts and credits of the 
defendants, detailed in the schedules attached to the assignment, 
it appears that their business was much extended, and that they 
were engaged in foreign commerce. They had many creditors, 
and were indebted in an amount approaching four hundred thou- 
sand dollars. The residence of their creditors does not appear; 
but we know they were not confined to their own state ; and as 
they were numerous, and the dealings of their house extensive, 
it would take some time to notify them, and to afford a fair op- 
portunity to all, who chose to do so, to come into the arrange- 
ment. It is difficult to account for the fact that so small a pro- 
portion in number and amount executed an instrument apparently 
equitable, and which proffered advantages only to such as thus 
expressed their assent, if the creditors generally had notice within 
the period limited, and a reasonable time to make proper inqui- 
ries into the state and condition of the concerns of the defendants. 
Under these circumstances, we are strongly inclined to the 
opinion that the shortness of the time constitutes a sufficient ob- 
jection to the validity of the assignment against such creditors, 
as have not expressly assented thereto.’ p. 123. 


The case did not turn upon this point, but the opinion 
expressed that seventy days under the circumstances of the case, 
was nota suflicient time for creditors to come in, is important ; 
and it would have been well for the reporter in his abstract 
to have taken some notice of the particular circumstances 
which the court appear to consider as affecting the validity of 
the assignment, in addition to the more general proposition 
which he lays down. 

The point decided in Perkins v. Dunlap, p. 268, is one of 
considerable interest. The decision seems to us highly 
reasonable, and is supported with great ability by Chief Justice 
Mellen, whose opinion we extract. 

‘ Mellen, C. J. The facts of the case are these. Abbot being 
the owner of the Dunning-Tavern estate, contracted with Nickels, 
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the intestate, for the sale of it for 1700 dollars. Nickels paid in 
part by other property of the value of 1200 dollars, as estimated 
by the parties, and as found by the jury, and the remaining 500 
dollars were paid by Dunlap, the testator; and thereupon Abbot 
conveyed the said tavern estate to the testator by an absolute 
deed in fee. From the report it appears that the 500 dollars 
were paid to Abbot, and the deed made to the testator, at the 
request of Nickels ; and though there is no evidence that the tes~ 
tator was conusant of the arrangements between Abbot and Nickels 
in the earlier stages of them, yet it does appear that in their 
completion he became fully acquainted and connected with them, 
and for the purpose of effectuating the objects of all concerned, 
he accepted the deed from Abbot, under the circumstances dis- 
closed in the case; declaring afterwards to the assessors of the 
town, on a question of taxation, that he was interested only to 
the amount of 500 dollars in the estate, on payment of which 
sum he should convey it to Nickels. Thus it is evident that all 
were assenting to the several parts of the transaction; and it is 
immaterial, as to this cause, at what time the testator became an 
assenting party to it, because it is a familiar principle that subse- 
quent assent is equivalent to previous request ; and the continued 
possession and enjoyment of the estate, by the testator and his 
representatives, is a continuing assent to avail themselves of the 
advantages resulting to them from the payment of the 1200 
dollars by Nickels to Abbot. In this view of the facts we 
do not perceive any objection to the maintenance of this action 
on the ground of their having been no request on the part of the 
testator, or knowledge of the contract with Abbot for the estate, 
prior to his own connexion with it. 

‘The next inquiry is whether the statute of frauds is a bar to 
the action. The plaintiff does not expect nor profess to maintain 
it on the parol promise of the testator to convey the estate to 
Nickels, on his paying the 500 dollars and interest; he has 
no such count in his declaration; but he contends that he 
has a right to recover the 1200 dollars, being the value of the 
tavern estate, as money paid at the request, and for the use, of 
the testator. In this view, it is contended that the statute of 
frauds has no connexion with the subject; and that it cannot 
furnish a bar to such claim, any more than it would be a bar 
against the recovery of a sum of money lent to A, to assist him 
in purchasing a farm of B, and which A appropriated to that pur- 
pose. Viewing the transaction as ultimately assented to by all 
three of the parties, the cause has been presented to us, and the 
facts marshalled, in the following manner. The testator is con- 
sidered as having agreed to become the purchaser of the estate ; 
as having himself paid 500 dollars, in part of the price; as having 
received from Nickels, beneficially, the remaining 1200 dollars ; 
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and then taking the deed from Abbot to himself; Nickels intend- 
ing and expecting to receive the full ultimate advantage of the 
above sum, and the testator knowing ef this intention and expec- 
tation, and frankly agreeing to the arrangement on which they 
were founded. It is impossible not to see that the testator 
intended that the 1200 dollars should in some way or other be 
accounted for to Nickels; and if in such a solemn transaction 
as the conveyance of real estate, it is the duty of the court to 
give such a construction to a deed, as that, if it cannot operate 
in the way it was intended, it may operate as a different species 
of conveyance, so as to effectuate the general intention of the 
grantor, there can be no sound reason why the general intent of 
all the parties to the transaction we are considering, should not 
be carried into effect by the construction we have given to it; 
in the former case ul res magis valeat quam pereat; in the latter, 
to do justice, by compelling the representatives of the testator to 
account for the advantages they have received, and continue to 
enjoy, by means of the arrangement which was made for his 
benefit, and sanctioned by his assent, in receiving the conveyance 
to himself. It is no new principle that a man may be held 
accountable in damages, as on an implied contract, in many 
cases, in which he never imagined that he had made any species 
of contract; as in that class of cases where a man may waive the 
tort as in Hambly vy. Trott, Cowp. 375, and seek his remedy for 
damages occasioned by the wrong, in an action of asswmpsit. ‘Thus 
for instance, where a trespasser has converted the property taken 
into cash, the injured party may sue the trespasser in an action 
of trespass, or waive the tort, and treat him as a debtor, having 
the plaintiff’s money in his hands. 

‘Let us suppose the fact to have been that, pending the nego- 
tiation for the purchase of the tavern estate, the testator had 
offered to advance 500 dollars to Abbot in part payment, and 
that Nickels had assented to it, and thereupon the conveyance 
had been to him. Could the statute of frauds be a bar to the 
testator’s recovery of the 500 dollars, as money paid to Abbot for 
the use of Nickels? How is the case altered, except as to the 
amount advanced, because Nickels advanced 1200 dollars to 
Abbot by the testator’s consent, and thereupon the conveyance 
was made to the testator? Was not this money advanced, and 
has it not gone, to the exclusive use of the testator, by his con- 
sent? This consent may be fairly implied from the reported 
facts; indeed they will not admit of any other implication; and 
if his assent is implied, the law raises a promise of pay- 
ment. In an equitable and pecuniary point of view, such was 
the essence of the whole transaction; and the refusal of the 
defendants to procure a conveyance to the representative of 
Nickels, when the tender was made, is in aflirmance of the idea. 
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On these facts, thus presented, we do not perceive any legal 
principle which prevents our considering the 1200 dollars, as 
paid by Nickels, by the consent of the testator, clearly implied 
and for his use and benefit. And why should not the plaintiff 
recover it? Equity and justice would be unable to assign any 
satisfactory reason, while the heirs or devisees of the testator 
claim to hold, and do hold the estate, under existing circum- 
stances. When a contract is made for the purchase of an estate, 
and a part of the price is deposited, and upon examination of 
the abstract of the title, it is found defective, and no deed can 
be given to convey a good title, the deposit may be recovered 
back. Soif a man verbally agrees for an estate and pays the 
price, and then the owner refuses to make a ‘es d, the money 
paid may be recovered back, the bargain being disaflirmed. 
In such cases as these, the statute of frauds is no bar. 1 Bos. 
& Pul. 306. 3 Stark. 1614, 1615, and cases there cited. The 
action is not attempted to be maintained upon the contract 
for sale, to recover damages for not conveying; but to reclaim 
the money paid, which is detained without any consideration 
given for it. These are plain principles. The objection as to 
the tender, that no deed was offered to the executors for signa- 
ture, cannot now be sustained. If a good one, it was waived 
by their conduct in assigning other reasons at the time. The 
tender was rightfully made to the executors; and if they had 
not the power to convey, they should have procured a convey- 
ance from those who were authorized to do it. 

‘On the whole we are all of opinion that the action is main- 
tainable.’ pp. 26S—271. 


The decision in Green v. Morse, p. 291, is of some interest 
in Massachusetts. A statute of ‘Mdia. of 1822, ch. 209, 
similar to one in Massachusetts, provides, that no person shall be 


arrested or committed to prison on any execution issued upon 
any jud; ement founded on contract, unless the debt or damage in 
the judgment shall exceed five dollars. The decision was, that 
no pore could be arresen or held to bail on mesne process for 
a debt less than five dollars. By a great abuse of the law, it 
has been customary in some places in Massachusetts to hold 
debtors to bail for debts less than five dollars. We hope that 
a knowledge of this decision will tend to correct this abuse. 

In the case of Chandler v. Morton, the court decided that 
a party to a negotiable instrument cannot be a witness to 
prove it void in its creation by reason of usury, even where 
the plaintiff is the usurer. This decision i is, no doubt, support- 
ed by American cases, but on principle, we think it is very 
questionable. 
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The history of the rule, which now seems to be established 
in some of the American States, that a party to a negotiable 
instrument, cannot be a witness to impeach its validity, is some- 
what curious. It is well known that this rule was first intro- 
duced in England, in 1786, in the case of Walton v. Shelly, 1 T. 
R. 296. In 1798, the rule, which, notwithstanding the case of 
Walton v. Shelly, had never been firmly established in England, 
was abandoned.(a) And it has ever since been held in that 
country, that a party to a negotiable instrument, if not inter- 
ested, may be a witness to impeach its validity. In most of 
the states, however, which have decisions on the subject, the 
rule adopted in Walton v. Shelly has been adhered to. In 
Connecticut, the rule has been thrown off; and if we may 
judge from some expressions used in the Supreme Court of 
New York, it is questionable, although it has been so long and 
so firmly established, whether it will be long permitted to main- 
tain its ground in that state. 

Some exceptions to the rule have been made by decisions 
in some of the states. The exceptions are not all of them 
established in all the states in which the ruie is admitted. One 
of these is, that where the plaintiff is himself a party to the 
illegal concoction of the note, a party to the note, if not inter- 
ested, may prove that it was void in its original formation.(6) 
But it must be admitted that the courts of New York and 
Massachusetts have not always recognised this exception.(c) 

The following are the arguments in favor of the ruie as 
stated by Parsons, Ch. J. in the case of Churchill v. Suter. 

‘It need not be remarked, that when the consideration of a 
negotiable security is against law, yet on that account the secu- 
rity cannot, by the common law, be avoided in the hands of a 
bona fide purchaser not privy to the illegality of the consideration. 

sut by statute usurious and gaming notes are made void, when 
holden by an innocent purchaser for valuable consideration. We 
therefore consider the question as applying generally to notes of 
this last description; because notes of the former kind, by being 
negotiated to any person ignorant, or who cannot be proved cog- 
nizant of the original transaction, exclude the application of the 
rule in question. 

‘The circulation of negotiable paper is extremely useful to 


(a) See Jordaine v. Lashbrooke, 7 T. R. 601. 

(b) See Powell v. Waters, 17 Johns. R. 176; Myers v. Palmer, 18 Johns. 
2. 167 ; Tuthill ». Davis, 20 Johns. R. 287; Fox v. Whitney, 16 Mass. R. 118. 

(c) See Mann ®. Swann, 14 Johns. R. 270; Manning v. Wheatland, 10 Mass. 
R. 502; Churchill », Suter, 4 Mass. R. 156. 
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trade, as it multiplies commercial credit, and the notes pass from 
man to man as cash. Any rule of law, tending unnecessarily to 
repress this circulation, is therefore against public policy. When 
a negotiable note is offered to a merchant or farmer, in payment 
for his merchandize or produce, all he can look to are the names 
of the parties to the note, and all his inquiry is as to their solidity. 
Whether there be any secret canker, which will destroy the note, 
is unknown to him; and the parties are interested to conceal it, 
until he has given the note his confidence. And he may fairly 
presume that all, who have given the note a currency by their 
signatures, are honest men, and have not combined to defraud 
him. If therefore the parties to the usury or the gambling, hav- 
ing received the fruits of their illegal contract, and having given 
a circulation to the note, can be admitted by their testimony to 
destroy it; beside the injury to a fair purchaser, the negotiation 
of paper will be greatly checked, to the no small injury of the 
public. 

‘But further considerations arise, if we regard the immoral 
tendency of admitting these parties as witnesses. As the law 
abhors fraud, its rules of proceeding are framed so as to prevent 
fraud, by detecting and punishing it. No man shall be admitted 
to allege his own turpitude, when the allegation will tend to 
encourage or support fraud or illegality. Thus in civil causes, 
the plaintiff shall not be permitted to shew any illegality in his 
own conduct, to maintain his action: neither shall the defendant, 
in his defence, allege his own wrong. In civil or criminal suits, 
persons may be witnesses against their accomplices, because their 
testimony tends to suppress fraud and injustice : and for the same 
reason witnesses, whether subscribing witnesses or others, may 
disclose a fraud. 

‘But in the present case, to admit the parties to the illegal 
contract as witnesses, would not tend to suppress fraud, but to 
encourage it, by enabling the parties to it to enjoy all the bene- 
ficial fruits of it, and to throw the mischievous consequences on 
an innocent endorsee. For any man, by contrivance with an- 
other, may take up money of him at usurious interest, and give 
him a negotiable note for security. The promisee may sell it for 
a valuable consideration, and when the endorsee attempts to 
recover his money, the promiser and endorser may, (at least by 
releases) be witnesses for each other, and defeat the purchaser of 
his remedy, and quietly enjoy the money he has paid for the 
note. 

‘We admit, as a general rule, that infamy and interest are the 
tests of the competency of witnesses. But to this rule exceptions 
are allowed. ‘To preserve domestic harmony, and to secure to 
husband and wife an unrestrained confidence, neither is, in any 
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case, admitted as a witness for or against the other. Also it is 
well known that interested»witnesses are sometimes admitted on 
principles of convenience. “A man robbed may be a witness in 
an action against the hundred for the robbery. And we are satis- 
fied that the exclusion of parties to a negotiable security, from 
testifying that it was originally void, is another exception, estab- 
lished to assist commerce and to discourage fraud. We are 


therefore of opinion that the endorsers are incompetent witnesses 
in this case.’ 

The arguments here stated are substantially those by which 
the rule has always been defended. But we find it difficult to 
see their force. The argument no doubt tends to prove, what 
we certainly are far from disputing, that it is bad policy in the 
law to make negotiable paper void in the hands of a bona fide 
holder, on account of any illegality in the original considera- 
tion to which he was not a party. But when statutes establish 
it as the standing policy of the law that such instruments shall 
be void even in the hands of innccent purchasers, is it com- 
petent for judges to adopt a new rule of evidence to subvert 
the policy introduced by the statutes? The arguments, how- 
ever, used by the judge do not seem to apply atall to the case 
before the court, because the plaintiff was himself the usurer, 
and therefore had no claim to protection as an innocent en- 
dorsee. 


Note to the article on the Criminal Law of England. 


The following is a list of crimes which now subject the offenders to the punish- 
ment of Death in England ; taken from the work of W. Robinson, Esq. L.L.D. 
of the Middle Temple, Barrister at Law, entitled ‘ An Analysis of, and Di- 
gested Index to the Criminal Statutes,’ published in the year 1829. 
Administering drugs, or using other means to procure the 

abortion of a woman quick with child. 

Setting fire to buildings, stacks of corn, coal mines, malt 
houses, ships or vessels, or otherwise destroying them, at sea or 
in port. 

Burglary, murder, rape, robbery, sacrilege, by breaking and 
entering any church, and stealing therein, or stealing in a church 
and breaking out therefrom. 

Carnal knowledge of a female child under ten years of age. 

Sodomy with mankind or with any animal. 

Plundering or stealing any part of a ship or vessel in distress, 
or the goods on board. 
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Stealing horses, sheep, or cattle, or killing with intent to steal 
the carcase or skins. 

Breaking into, and entering a dwelling house and stealing 
therein. 

Stealing in a dwelling house any property, any person therein 
being put in fear. 

Stealing in any dwelling house to the value of £5 or more. 

Forgery to defraud the customs, to defraud the excise, to 
receive wages of seamen, officer, or marine, and altering any 
instrument for these purposes; also obtaining by a false oath 
a probate of a false will, or letters of administration of a seaman 
or marit.:, and demanding and receiving the wages of any seaman 
or mariner by means of any document obtained by a false oath 
and with intent to defraud. 

Poisgning, stabbing, strangling, or wounding with intent to 
murder. Also, cutting, shooting, or wounding, which would 
amount to murder if death ensue. Attempting to drown with 
intent to murder. 

Piracy on the high seas, smuggling by three or more armed 
persons, shooting at vessels in the British or Irish Channel, or 
shooting at or wounding any officer. 

Persons returning from transportation before the time has ex- 
pired, who have been transported for having goods liable to for- 
feiture. 

Persons who assemble riotously and demolish or destroy any 
church, building, machinery, or any engine used in any mine, &c. 

Accessories before the fact are subject to the same punishment 
as the principals. 
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ABANDONMENT. See INsuRANCE. 

ABATEMENT. See Practice. 

ACTION. 

If arbitrators erroneously refuse to consider a particular demand 


laid before them, on the mistaken ground that it is not within 
the submission; the bond and award are no bar to a subse- 
quent action upon the demand thus rejected. Bixby v. Whit- 
ney, 5 Greenl. 192. 


See ASSUMPSIT. 
ACTION ON THE CASE. 


i) 


An action on the case for a conspiracy lies in favor of a cred- 
itor against his debtor and a third person, who have procured 
the property of the debtor to be attached upon a suit for a fic- 
titious debt, and applied to the payment of the judgment ob- 
tained in the action, in order to prevent creditors from obtain- 
ing payment out of the property, the creditor having subse- 
quently attached the same goods, and not being able to procure 
payment of his debt in consequence of the prior attachment, 
and the debtor being insolvent. Adams v. Paige, 7 Pick. 
542. 


. C. & G., who were partners, being in failing circumstances, 


G. made a note in the partnership name for 1500 dollars to P. 
it being agreed between G. and P. that the stock of C. & G. 
should be attached on the note, and the proceeds of the attach- 
ment applied ratably to the payment of the debts of C. & G. 
The attachment was accordingly made, and A. & Co. creditors 
of C. & G. subsequently on the same day attached the same 
stock, in a suit for their debt. The object of the suit of P. 
was explained at a meeting of some of the creditors of G. and 
of C. & G. on the same day, one of the firm of A. & Co. being 
present. P. afterwards obtained judgment on the note, and 
seasonably levied his execution on the attached property, 
which was not sufficient to satisfy his judgment, and distri- 
buted a part of the*proceeds ratably among creditors of G. and 
of C. & G. and tendered A. & Co. a like percentage of their 
debt, which they refused to take. A. & Co. afterward ob- 
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tained judgment in their action, and took out execution and 
delivered it to the officer who made the attachment, but not 
until after thirty days from the time when their judgment was 
obtained. The officer returned it unsatisfied. In am action 
brought by A. & Co. against G. and P. for a conspiracy to 
prevent A. & Co. from obtaining payment of their debt out of 
the property of C. & G., who still remained insolvent—Held, 
that the action lay;— 

That the proceedings in the suit on the note by P. against C. & 
G. were a fraud on all creditors of C. & G. who did not assent 
to them :— 

That in order to maintain the action, it was not necessary to 
prove any moral fraud on the part of G. & P;— 

That the action was not defeated by A. & Co’s. not delivering 
their execution to the officer within thirty days, as he had no- 
thing in his hands on which to levy;— 

That A. & Co. might maintain this action, whether the debt to 
them from C. & G. was payable or not at the time of their 
bringing their action against C. & G., on which the attach- 
ment was made :— 

That the rights given to subsequent attaching creditors by Mass. 
St. 1823, c. 142, of assuming the defence of actions against 
the debtor, do not defeat this action at common law, the 
remedy given by the statute being merely cumulative. Adams 
v. Paige, 7 Pick. 542. 

3. Case and not trespass, is the proper form of remedy, for a 
father, for the offence of debauching his daughter, where the 
injury was done in the house of another. Clough v. Tenney, 
5 Greenl. 446. 

AGREEMENT. See Contract. 

AMENDMENT. 

1. Where the principal, in an action against a factor to recover the 
amount of sales under a commission del credere, declared in 
indebitatus assumpsit on a balance of accounts—for money had 
and received—and on an insimul computassent—and amended 
by declaring against the defendant as a simple factor, and 
likewise as a factor under a commission del credere, it was held, 
that all the counts were for the same cause of action, and that 
the amendment was therefore allowable. Swan v. Nesmith, 7 
Pick. 220. 

. In assumpsit against two or more, the plaintiff cannot amend by 
striking out the name of one of the defendants. Redington v. 
Farrar, 5 Greenl. 379. 

ANNUITY. 

A testator devised lands to each of his five children, and also 

bequeathed an annuity to his wife for her life in lieu of dower, 
charging the estates of each of his children with the payment 





to 
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of one fifth part of the annuity. After his death the widow 
accepted the annuity, which was paid to her for some years, 
and then discontinued until her death. Parcels of the land 
devised to one of the sons were taken during the widow’s life 
and sold by order of court to pay the debts of the testator. 
They were sold subject to the annuity, and the deeds to the 
purchasers also stated that the lands were ‘subject to certain 
incumbrances charged in the will’ of the testator. During the 
widow’s life, several creditors of the same son severally levied 
executions which they had obtained against him, on the re- 
mainder of the lands devised to him; the appraisers, in esti- 
mating their value, taking into consideration the annuity and 
the amount in arrear. The administrator of the widow brought 
assumpsit for one fifth of the arrears of the annuity against all 
the purchasers of the devised land and all the creditors to 
whom land was set off as above mentioned, having previously 
made a demand on them while they were tenants of the land. 
Held, that the action for the annuity might be maintained, and 
that all the defendants were properly joined. Swasey v. Little, 
7 Pick. 296. 

APPRENTICE. See Guanrpian. 

ARBITRATION, 

1. Though the power of referees, appointed under Maine Stat. 1821, 
ch. 78, does not extend to cases in which the title to real estate 
comes in question, yet a claim of damages occasioned by the 
making of a canal, not being of that character, is within the 
scope of their authority. Fryeburg Canal v. Frye, 5 Greenl. 38. 

2. It is no valid objection to a report of referees, that one of them 
had formed a previous opinion upon the case submitted to them, 
if his mind appears to have been still open to conviction, and 
no imputation of unfairness rests upon him. Graves vy. Fisher, 
5 Greenl. 69. 

3. Where two parties executed a bond, submitting to arbitration 
‘all debts, dues, and demands heretofore subsisting between 
them ;’ and on the same day one of them gave the other a 
promissory note payable in specific articles at a remote day ; 
it was held that the note was not within the terms of the sub- 
mission, it being, by intendment of law, given after the ex- 
ecution of the bond. Bixby vy. Whitney, 5 Greenl. 192. 

See ACTION. 

ARREST. 

It is not lawful to arrest a debtor, on mesne process, in any case 
where, after judgment, his body is not liable to be taken in 
execution. Green v. Morse, 5 Green]. 291. 

ASSESSORS. See Town. 

ASSIGNMENT. 

1. A debtor, being about to stop payment, made a deed of cer- 
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tain land, and at the same time and as part of the same trans- 
action, an indenture tripartite was made between the grantee, 
the debtor, and three creditors, whose demands were equal to 
the value of the land, declaring the conveyance to be in trust 
for the the security of those demands. It was the intention 
of the parties that the debtor should afterwards make a general 
assignment of all his property for the benefit of all his credit- 
ors, (by which, however, the debts of the three creditors were 
to be secured in full,) and that this land should constitute 
a part of the funds to be distributed among them, and the con- 
veyance was made to prevent the land from being attached in 
the meantime, but if a general assignment should not be made, 
the conveyance was to have its legal effect for the benefit of 
the three creditors. Held, that the conveyance was fraudulent 
as against an attaching creditor. Johnson vy. Whilwell, 7 Pick. 
71. 


. Where a general assignment of property, for the benefit of all 


the creditors of an insolvent debtor, was made May 25, and a 
further instrument was executed June 2, giving priority to a 
large amount of debts due to the United States; it was held 
that the assignment still took effect from the first date, un- 
affected by any events intervening between that and the second 
agreement. For. v. Adams, 5 Greenl. 245. 


. An assignment in trust for the benefit of creditors is not vitiat- 


ed by a condition that the creditors shall accept the provision 
made for them in full of their respective demands. Jb. 

Such an assignment, by an insolvent debtor in one state, will 
not be permitted to operate upon property in another state, so 
as to defeat the attachment of a creditor residing in the latter 
state. Ib. 


. The time limited in such assignment for creditors to become 


parties to it, may be so short or so long as to justify a presump- 
tion of fraud, and thus defeat its operation. 1b. 


. It seems, that if the time limited be only seventy days, when 


the assignors are merchants in extensive business, and have 
creditors out of the state in which they reside, the shortness 
of the time will render the assignment fraudulent and void in 
regard to all dissenting creditors. Ib. 


ASSUMPSIT. 


1. 


Where a note, payable in twelve months, was given as the 
consideration for a written engagement of the payee to convey 
certain goods to the maker at a future day, and the payee 
forthwith endorsed and sold the note for its amount in money, 
after which the original contract was rescinded ;—it was held 
that the maker of the note might recover the amount of the 
payee, though the twelve menths had not elapsed. Chapman 
v. Shaw, 5 Greenl. 59. 
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Where N. contracted for the purchase of an estate from A. 
and paid him 1200 dollars in part, and D. advanced the residue 
for him, being 500 dollars, and took a conveyance directly to 
himself, upon a verbal agreement that he should release the 
land to N. on payment of the 500 dollars; and then D. died, 
and his heirs refused to convey ;—it was held that to carry into 
effect the original understanding of the parties, N. might be 
considered as having advanced the 1200 dollars to enable D. 
to purchase the estate, for which the estate of the latter was 
liable, as for money lent to the testator. Perkins vy. Dunlap, 
5 Greenl. 268, 

The party committing a tort, cannot be charged as on an 
implied contract, the tort being waived, unless some benefit 
has actually accrued to him. Webster v. Drinkwater, 5 Greenl. 
319. 


. Where one, appointed on the part of the United States to 


superintend the execution of a contract for the building of 
certain public vessels, through misconstruction of its terms, 
required the performance of saore than was in fact required by 
the contract ;—it was held that he was not personaily liable 
for such excess. Ib. 


. One tenant in common may have assumpsit against his co-ten 


ant, who has sold the common property, and received all the 
money. Gardner Man. Co. vy. Heald, 5 Green}. 381. 

A farm being purchased, and sureties given for part of the 
purchase-money, the deed was made, by consent, to the sure- 
ties only, for their indemnity against the note they had signed 
Afterwards they refused to give up the deed to the real pur- 
chaser, on being discharged of their suretyship, without the 
payment of fifty dollars to each of them; which the purchaser 
paid, the farm being of considerable value, without making 
any objection to the amount. It was held that he could not 
recover back the money thus paid. Gilpatrick v. Sayward, 5 
Greenl. 465. 

Where one was employed as the agent of certain others, to 
purchase for them a piece of land, and take the conveyance to 
himself, concealing his principals; and a third person, at the 
request of the principals, became surety for the agent in a 
promissory note for the purchase money; which note the surety 
paid ;—it was held that the surety alone might have assumpsit 
against the principals, for the money thus paid. Smith v. Say- 
ward, 5 Greenl. 504. 

Held, also, that this was an original undertakin 
within the statute of frauds. Ib. 

Held, also, that the benefit accruing to the principals was a 
sufficient consideration to support the promise. I) 


g, and not 


se MONEY HAD AND RECEIVED ; CONTRACT. 
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ATTACHMENT. 

1. An actual entry, by the officer, on real estate, seems not to be 
necessary to constitute a valid attachment. Crosby v. Allyn, 
5 Greenl. 453. 

2. An attachment of ‘all the debtor’s right, title, and interest in 
any real estate in the town of B.’ is a good attachment of his 
tenancy in common in a particular tract in that town. Jb. 

3. The lien created by attachment of a tenancy in common follows 
the estate, if it be changed from common to several property 
pending the attachment. Jb. 

4. A chattel mortgaged, is not liable to be attached or seized in 
execution for the debt of the mortgager, the money due to the 
mortgagee not having been paid, nor legally tendered. Hol- 
brook v. Baker, 5 Greenl. 309. 

5. Property lawfully in the possession of a deputy sheriff by at- 
tachment, cannot be taken out of his possession by another 
deputy of the same sheriff, under another writ. Strout v. Brad- 
bury, 5 Greenl. 313. 

AVERAGE, GENERAL. See Jetrison. 

BILL OF EXCHANGE AND PROMISSORY NOTE. 

1. The agent of the holder of a bill drawn at sight, presented the 
same for acceptance and payment, but the drawee said he had 
not funds, and upon being urged to pay the bill, refused to pay 
then, but said he would answer it in about sixty days; whereupon 
the agent said he should return it to the holder, who would 
send it back to the drawer; the bill however was not sent back, 
and in about four months the agent again presented it for pay- 
ment, which the drawee refused. eld, that there was no 
acceptance. Peck v. Cochran, 7 Pick. 34. 

2. Held, also, that evidence to show that the drawee had funds 
at the time of the first presentment, was irrelevant and inad- 
missible, Jb. 

. Where a negotiable promissory note signed by one person as 
principal and others as sureties, is paid by the principal after it 
is due, no action can be maintained on it by any person against 
the sureties. Merrimack Bank v. Parker, 7 Pick. 88. 

4. Where such a note was paid to the promisee after it was due, 
and the evidence left it doubtful whether it was paid by the 
principal or by A, another person, not a party to the note, and 
the note was given up, but not endorsed by the promisee at 
the time, it was held, that an action brought against the makers 
of the note in the name of the promisee for the benefit of A, 
could not be maintained, although A, after the commencement 
of the action, had procured an authority from the promisee to 
carry on the suit for his own benefit. 10. 

5. Where a promissory note given by a third person to the plaiv- 


w 
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tiff, was subsequently, before it became due, endorsed in blank 
by the defendant, and it was testified that the defendant said, 
that after he had endorsed the note, the maker had secured him 
by putting real estate into his hands, which he was willing to 
transfer to the plaintiff, and that either the pleintiff or the 
defendant said that the plaintiff, in consequence of the endorse- 
ment, had forborne to sue the maker, it was held, that there 
was not sufficient evidence of a consideration for the endorse- 
ment. Tenney v. Prince, 7 Pick. 243. 


. E. being indebted to B., S., who was E’s. agent, agreed to 


give E’s. notes to B. to be endorsed by S., in consideration of 
time being given for payment; four notes were accordingly 
made payable to S., one on demand, the others on time. These 
notes were signed by another person acting as attorney for E., 
for which he had sufficient authority. They were endorsed by 
S. and passed to B. E. had died before the agreement to give 
the notes was made, but his death was not known to any of 
the parties until after the notes were made. E’s. estate was 
insolvent, and B., with the consent of S., received a dividend 
from it on the notes, and gave a discharge in full of all de- 
mands to the administrator. The notes on time were duly 
presented for payment to the administrator of E., and 8S. duly 
notified of their non-payment. In an action brought by B. 
against S. as endorser of the notes, it was held—1. That 8. 
was liable as endorser, and could not in this suit set up as 
a defence, that the notes were void as to E. on account of his 
death before they were signed:—2. That the discharge of the 
estate of E. was only personal, and did not discharge the de- 
fendant, who could still resort to E’s. estate:—3. That a 
demand on the note payable on demand was needless, as there 
was no person on whom to make the demand :—4. That the 
defendant was liable for the balance due on the notes after 
deducting the amount received of the estate of E. Burrill y. 
Smith, 7 Pick. 291. 

A bill of exchange payable to the order of the drawer, and not 
endorsed, may be assigned, for a valuable consideration, by 
delivery only ; and for the benefit of the assignee an action lies 
against the acceptor, in the name of the drawer as on a bill 
payable to himself. Titcomb v. Thomas, 5 Green|. 282. 

The interest of one of several joint assignees of such bill may 
be transferred to others by delivery of the bill, and yom by 
them of his share of the money due uponit. Jb. 





. The damages on a protested bill of exchange are not given as 


a liquidated arbitrary mulct; but as a compensation to the 
holder, for the expense of remitting the money to the place 
where the bill ought to have been paid. And therefore if the 
holder receive part of the money of the acceptor, this dimin- 
ishes the damages, pro rata. Bangor Bank vy. Hook, 5 Green}. 174. 
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10. The endorser of a bill of exchange is not liable for the costs 
of a suit commenced by the holder against the acceptor ; nor 
for any commissions paid on the collection of part of the 
money of him. Jb. 

11. The rule that a party to a negotiable note shall not be 
admitted as a witness to prove it usurious, extends to the 
maker of an accommodation note; and is applied even where 
the note had been delivered up to the real debtor, on his 
giving a recognizance to the creditor for the amount. And in 
Maine its application is not restricted to the case of an innocent 
endorsee; but is admitted where the usurer himself is a party. 
Chandler vy. Morton, 5 Greenl. 374. 

See AssumpsiT, 1; Contract, 5; Surety; ExecuTor aNp 
ADMINISTRATOR, 4, 5; Set-OFrr. 

BOND. 

1. Where a bond is signed and sealed, but not delivered to the 
obligee, and it is afterwards put into the possession of the 
obligee by a person who has no authority to deliver it, the 
obligee cannot maintain any action on the instrument. Barrows 
v. Richardson, 7 Pick. 91. 

2. R. was appointed guardian of a minor, and a letter of guardi- 
anship was made out for him at the probate office, on which 
was minuted, ‘ To be delivered when bond is filed.’ R. acted 
as guardian for more than two years, until his death. He and 
two other persons as his sureties executed a guardianship bond 
to the judge of probate in the presence of witnesses, and R. 
took it and kept it among his papers, where it was found at his 
death. His administrator filed the bond in the probate office, 
with a written declaration on it, that he did not intend to affect 
the legal rights of the parties by thus filing it. It was held, 
that no action could be maintained on the bond by the Judge 
of Probate, as it had never been delivered. Jb. 

3. Where one gave bond to a town, conditioned to support its 
paupers for five years, and to save the town harmless from all 
damages, costs, and expenses which might happen or accrue 
for or on account of the liability of the town to be called upon 
to support or provide for poor persons; and after the expiration 
of the five years, a suit was commenced against the town for 
supplies furnished to a pauper by another town, accruing partly 
before, and partly after the expiration of the term ; in which 
suit the defendants prevailed ;—it was held that the obligor 
was liable for his proportional part of the expenses of defend- 
ing this suit, within the condition of the bond. Saco v. Os- 
good, 5 Greenl. 237. 

4. Bonds for ease and favor being those only which are given to 
purchase an indulgence not authorized by law; a bond given 
for the debtor’s liberties, under Maine Stat. 1824, ch. 281, is 
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good, though it does not strictly conform to the rules indicated 
in the statute. Baker v. Haley, 5 Greenl. 240. 

. Such bond may properly be taken to the officer making the 

arrest. Jb. 

6. The plea of payment of a judgment rendered for the penalty 
of an administrator’s bond, should show that the money was 
paid by virtue of some judgment or decree, or was otherwise 
necessarily paid; oritis bad. Potter v. Webb, 5 Greenl. 330. 

See ARBITRATION, 3. 

BRIDGE. See Francuise ; Corporation, 12. 

CHANCERY AND CHANCERY PRACTICE. 

1. Filing and opening in the clerk’s office a deposition taken in 
a suit in chancery, is equivalent to a publication in the English 
practice. Charles River Bridge v. Warren Bridge, 7 Pick. 344. 

2. Whether suits in chancery are embraced by the exception in 
the 15th article of the declaration of rights of the constitution 
of Massachusetts, which article provides, ‘ that in all contro- 
versies concerning property, and in all suits between two or 
more persons, except in cases in which it has heretofore been 
otherwise used and practised, the parties have a right to a trial 
by a jury,’ quere. Ib. 

3. But if a party toa suit in chancery has, by virtue of that 
article, a right to a trial by jury, it is only in regard to contro- 
verted facts deemed essential to the fair and full trial of the 
case; and whether a fact proposed to be so tried is essential 
or not, is to be determined by the court. Jb. 

4. If, upon inspecting the pleadings, it appears that important 
facts are asserted and denied, the court, in its discretion, may 
direct issues before a hearing. Jb. 

5. The language of the Stat. 1821. ch. 50, giving to the Supreme 
Court of Maine equity jurisdiction in ‘all cases of trust arising 
under deeds, wills, or in the settlement of estates,’ is applicable 
only to express trusts, arising from the written contracts of the 
deceased ; and not to those implied by law, or growing out of 
the official character or situation of the executor or adminis- 
trator. Given v. Simpson, 5 Green}. 303. 

CONSIDERATION. See Town ; Deen, 1, 6, 13. 

CONSPIRACY. See AcTIon on THE Cass, 1, 2. 

CONSTITUTIONAL LAW. 

The Resolve of Maine, of March 19, 1821, rendering valid a 
certain class of marriages, so far as it has a bearing upon ques- 
tions of settlement under the pauper laws for expenses incurred 
subsequent to its passage, is constitutional. Lewiston v. N. 
Yarmouth, 5 Greenl. 66. 

CONSTITUTION OF THE UNITED STATES. See Fran- 
CHISE. 


CONSTITUTION OF MASSACHUSETTS. See Francuise. 


or 
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CONTRACT. 


1. 


Ww 


— 


Where one party enters into a special contract to perform 
work for another and to furnish materials, and the work 
is done and the materials are furnished, but not in the manner 
stipulated for in the contract, so that he cannot recover the 
price agreed on in the contract; yet if the work and materials 
are of any value and benefit to the other party, it seems that he 
may recover on a quantum meruit for the work done, and on a 
quantum valebant for the materials. Hayward v. Leonard, 7 
Pick. 181. 

H. contracted in writing to build a house for L., at a certain 
time, of certain dimensions, and in a certain manner, on L’s. 
land, and afterwards built the house within the time, of the 
dimensions agreed on, but in workmanship and materials vary- 
ing from the contract. L. was present almost every day during 
the building, and had an opportunity of seeing all the materials 
and labor, and objected at times to parts of the materials and 
work, but continued to give directions about the house, and 
ordered some variations from the contract. He expressed him- 
self satisfied with parts of the work from time to time, though 
professing to be no judge of it. Soon after the house was done 
he refused to accept it, but H. had no knowledge that he in- 
tended to refuse it until after it was finished. It was held, that 
H. might maintain an action against L. on a quantum meruil 
for his labor, and on a quantum valebant for the materials. Jb. 
Held also, that the proper measure of damages in the action, 
was the contract price of the house, deducting from it so much 
as the house was worth less, on account of the variations from 
the contract. Ib. 

A and B being owners of a brig and cargo bound on a voyage, 
C advanced them 600 dollars, taking from them a contract 
which acknowledged the receipt of the money, ‘being the 
amount of his [C’s| adventure on board said brig, to be receiv- 
ed from the proceeds of said brig’s cargo whenever her voyage 
may end,’ and concluded, ‘We the subscribers promise to 
pay said C. or his order his proportion of the proceeds of said 
cargo according to the aforesaid investment of 600° dollars, 
reckoning the cargo at its fair cash price and necessary charges, 
including duties and insurance, and in case of loss the above 
amount to draw a proportion of insurance recovered.’ The 
invoices and bills of lading were in the names of A and B. 
While the vessel was absent on her voyage, A and B endorsed 
the bills of lading and made an assignment of the cargo, bona 
fide, to E and F, who had signed and endorsed notes for the 
accommodation of A and B, in order to indemnify E and F for 
their liabilities, the balance of the proceeds of the cargo to be 
paid to A and B’s order; and after the assignment E and F 








154 Digest of Recent Decisions. [Jaly, 


or 


accepted A and B’s order to an amount which would cover all 
the surplus. Until after this time E and F remained ignorant 
of A and B’s contract with C. E and F having received and 
sold the cargo, C brought an action for money had and receiv- 
ed against them. Held, that C, by the contract of A and B, 
did not become a part-owner of the cargo, and that his claim 
was personal against A and B; and consequently, that E and 
F were not liable to C for any part of the proceeds of the cargo. 

Gallop vy. Newman, 7 Pick. 282. 

Where B. and W. lent their names each to the other, as en- 
dorsers of accommodation notes, negotiated at a bank, and also 
had mutual dealings; and a third person contracted to settle 
the account of B. with W. ‘If there should be anything due 
W. from him, as well for any notes W. held of his on 9th Dec. 
1814, as also for certain notes which are in the bank, which 
W. is responsible for, by reason of lending or exchanging each 
others names as security for the other;’ it was held that W. by 
the terms of this contract, could not claim the amount of his 
liabilities for B.; but only the balance of them, after deducting 
the amount of B’s. liabilities for him. Quimby v. Whitney, 5 
Greenl. 53. 


. Ifa note be given for specific articles, to a creditor living out 


of the United States, and no place is assigned for the delivery 
of them; the foreign domicil of the creditor does not absolve 
the debtor from the obligation of ascertaining from him the 
place where he will receive the goods. Birby v. Whitney, 5 
Greenl. 192. 


. R. agreed to pay for a quantity of hay, provided L. should 


pronounce it merchantable; and L. pronounced it ‘a fair lot, 
say merchantable; not quite so good as I expected; the out- 
side of the bundles some damaged by the weather.’ Held 
that R. was not bound. Crane v. Roberts, 5 Greenl. 419. 


. R. agreed to cut all the timber from certain lands of W. and 


transport it to W’s. mill, to be sawed into boards, of which R. 
was to receive a certain proportion; and further agreed that 
the ownership of the timber should remain with W. till certain 
debts of R. were paid, and all parts of the agreement were 
fulfilled. It was held that this was a valid agreement; and 
that a sale of part of the logs, after they were taken from the 
land, to a purchaser having notice of the terms of the contract, 
conveyed no title, against the owner of the land. Waterston 
v. Getchell. 5 Greenl. 435. 


See AssumpsIT; SALE oF CHATTELS. 
CORPORATION. 


1. The common law of England in regard to the visitation of 


eleemosynary corporations is the law of Massachusetts, except 
so far as the same has been altered by statute. Murdock, Appel- 
lant, 7 Pick. 303. 











1830. | Digest of Recent Decisions. 155 


2. 


> 


Under the provision of Massachusetts St. 1823, c. 50, allow- 
ing a party aggrieved by a decree of the visiters of the Theo- 
logical Institution at Andover to appeal to the Supreme Court 
of that State, and authorizing that court, sitting in bank, to 
declare null and void any decree or sentence of the visiters 
which is contrary to the statutes of the founders and beyond 
the limits of the power prescribed to them thereby, that court 
is restricted to the determination of the questions, whether the 
visiters have acted contrary to those statutes, and whether they 
have exceeded their jurisdiction. 1. 


. The above questions are to be determined upon the record of the 


visiters; and the court has no authority to go into a re-hearing 
of the evidence. Jd. 

If a party would impeach the judgment of such visiters on the 
ground of partiality or corruption, illegal admission or rejection 
of evidence, or any other decision which would not appear 
upon the record, it seems that he should make a seasonable 
demand that the evidence be reduced to writing, in order that 
it may come up with the record; or perhaps he should tender 
a bill of exceptions. Jb. 

Where an officer of such institution, being removed by the 
trustees, appealed to the visiters, whose duty it was to hear 
the whole case anew, and they affirmed the sentence of re- 
moval, it was held, on appeal to the court, that any irregularity 
or injustice in the proceedings before the trustees was imma- 
terial, their sentence being entirely vacated by the appeal to the 
visiters. Ib. 


. The visiters of such institution are not by law required to con- 


duct a trial before them with open doors, nor to admit more 
than one witness to be present at atime. Jb. 

A professor in such institution cannot be tried and removed 
from office by the visiters, for misconduct, without having the 
offence with which he is charged ‘fully and plainly, substan- 
tially and formally described to him.’ Jb. 


. Under the statute of the founders of such institution, authori- 


zing the trustees to remove a professor from office for ‘ gross 
neglect of duty, scandalous immorality, mental incapacity, or 
any other just and sufficient cause,’ it seems, that a charge 
against him of jealousies of the other members of the faculty 
and want of confidence in his colleagues and in the trustees, 
unaccompanied with an allegation of actual existing mischief 
occasioned thereby, is not a sufficient cause for removal. Jb. 


. So a charge that there is a settled difference of opinion be- 


tween a professor and the trustees in regard to the arrange- 


ment in relation to his department, is not of itself a sufficient 
cause of removal. Jb. 


10. So, it seems, of a charge that a professor has made represen- 
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tations to another professor unfavorable to the character of a 
third; that he has conversed freely with the licentiates and 
students as to the character and conduct of the other professors ; 
that he has expressed to them his opinion, that certain laws of 
the institution were unreasonable and unjust; that he has 
discussed with the students subjects belonging to the depart- 
ments of his colleagues, impugning arguments advanced by 
them; and that he has disclosed the proceedings and differences 
of the faculty in their official meetings. Jb. 

11. On the trial of a charge of misconduct against a professor, 
the visiters are not obliged to admit his declarations, substan- 
tiated by his oath, in explanation of his conduct, though they 
may do so if they think proper. Jb. 

12. Where the legislature passed an act granting additional privi- 
leges to a bridge corporation, and providing, ‘that in consid- 
eration of the privileges so granted, the corporation shall re- 
linguish the additional toll on the Lord’s day, from and afte: 
the passing of this act,’ it was held, that this relinquishment 
was a condition subsequent, the non-performance of which was 
a matter between the government and corporation only, and 
could not be taken advantage of by a stranger, to invalidate 
the grant. Charles River Bridge v. Warren Bridge, 7 Pick. 
344, 

13. If a corporation obtain an extension of their charter by false 
and colorable representations to the legislature, it may be made 
the ground of a quo warranto, but a stranger cannot take ad- 
vantage of the fraud to deny the validity of such extension. Jb. 


COSTS. 


1. If judgment is arrested for one bad count, the defendant is 
entitled to his fuil costs on all the issues, as the party prevailing. 
Gibson v. Waterhouse, 5 Greenl. 19. 

2. If in assumpsit the defendant files his account in offset, in 
consequence of which the plaintiff’s damages are reduced 
below twenty dollars, the plaintiff is still entitled to full costs ; 
this case not being within the intent of the Maine Stat. 1821, 
ch. 59, sec. 30. Hatherne v. Cate, 5 Greenl. 74. 

3. Where several issues are made up and tried in the same cause, 
some of which are found against the ‘party prevailing,’ he is 
still entitled to his full costs upon all the issues, by the provi- 
sions of Maine Stat. 1821, ch. 59, sec. 17. O'Brien v. Dunlap, 
5 Greenl. 281. 

See Usury, 3. 


COVENANT. 


1. A covenant in a deed that the land is free from incumbrance, 
is broken by the existence of a mortgage previously given by 
the grantor to the grantee. Bean vy. Mayo, 5 Greenl. 94. 

2. But in such case, the condition of the mortgage not being 
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broken, nor the mortgage discharged by the grantee, the dama- 
ges are but nominal. Jb. 


See Deep. 


DAMAGES. See Nuisance; SLANDER; Contract, 3. 
DEED. 


1 


nN 


A, being indebted to several persons, fraudulently conveys his 
land to his son. Afterwards he agrees with some of his credit- 
ors, B being one of them, to convey the land to B, upon his 
undertaking to pay debts, including the one due to himself, to 
an amount equal to the value of the land; and to carry the 
agreement into effect, he makes another deed to his son, who 
on the same day makes a deed to B, there being no other con- 
sideration for these deeds than the undertaking of B. It was 
held, that these deeds constituted but one transaction, and being 
bona fide, B’s title was valid as against other creditors. Eatonv. 
Campbell, 7 Pick. 10. 


. The owner of land makes a deed thereof, not fraudulent, to 


his grandson, in consideration that the grandson shall live with 
and work for him during the grantor’s life, notwithstanding 
that the grandson is to come into possession when he arrives 
at the age of twenty-one, upon condition that he bring in to 
the grantor a certain proportion of the yearly produce, &c. and 
within one year after he becomes of age he is to pay the grantor 
or his order a certain sum of money; provided nevertheless, 
that if he should not live to take the premises into his possession, 
&e. the deed should be void. Held, that this was a covenant 
to stand seized to the use of the grandson, and that he having 
performed the conditions until he became of age, the possession 
was transferred to the use without an actual entry, and a seizin 
thereby vested in him, subject however to be defeated by the 
grantor or his heirs upon the non-fulfilment of the conditions 
which were to be performed after the grantee became of age. 
Parker vy. Nichols, 7 Pick. 111. 


. Where a tenant for life conveys ‘all his right, title, and in- 


terest’ in the land to the grantee and his heirs, with a covenant 
that he is seized in fee, only the life estate passes, for the 
covenant cannot enlarge the words of the grant so as to pass 
a fee by disseizin. Hurd vy. Cushing, 7 Pick. 169. 


. B. in 1818 conveyed to C. the eastern half of B’s. dwelling- 


house, and a lot of land on the eastern side of the house, ‘ re- 
serving however a privilege to pass and repass through said lot of 
land to the outer cellar-way, and through said way and cellar 
where it may do the least damage.’ C. some years after, brought 
an action of trespass qu. clau. fr. against B., who pleaded a 
right of way through the cellar, to which C. new assigned that 
B. passed from the cellar to B’s room above, without having 
any occasion to go into the cellar to do any particular business 
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therein. Held, that by the reservation, B. retained the right 
of passage through the cellar to his apartments above, even 
when he had no business in the cellar. Choate vy. Burnham, 7 
Pick. 274. 

. Jt seems, that evidence in such action to show that B. had used 
the passage through the cellar in acertain mode, from the time 
of making the deed, to the time of the supposed trespass, with- 
out any objection being made by C., would be admissible, in 
order to show what was intended by the reservation. Jb. 

. A husband mortgages his land, and in consideration of his 
wife’s releasing her right of dower to the mortgagee, conveys 
the equity of redemption to a stranger in fee for the benefit of 
the wife, but by a deed containing no declaration of the trust, 
and purporting to be for the consideration of a sum of money 
paid by the grantee. Held, as against creditors of the husband, 
that the relinquishment of the right of dower was a valid con- 
sideration for the conveyance of the equity of redemption; 
that parol evidence was admissible to show that it was the 
true consideration; that if the transaction was honest, and the 
right of dower equivalent in value to the equity of redemption, 
the conveyance was valid; and that whether the trust could 
be enforced or not by the wife, was immaterial. Bullard v. 
Briggs, 7 Pick. 533. 

7. Where land is conveyed by deed, referring to a plan, between 
which, and the original survey, there is a difference in the 
location of lines and monuments; the lines and monuments, 
originally marked as such, are to govern, however they may 
differ from those represented on the plan. Ripley y. Berry, 5 
Greenl. 24. 

. The word ‘give,’ in a deed of bargain and sale, in Maine, 
does not import a covenant of warranty. Allen v. Sayward, 5 
Greenl. 227. 

. By a grant of land by deed of feoffment, ‘reserving’ to the 
grantor ‘ the improvement of the one half of the premises, with 
necessary wood for family use, during his own natural life, and 
the life of his wife,’—it was held that the estate passed, one 
moiety to the use of the grantee and his heirs in fee, and the 
other moiety to the use of the grantor and his wife for their 
lives, and the life of the survivor of them, with remainder in 
fee to the grantee and his heirs. Emery v. Chase, 5 Greenl. 232. 

10. The deed of July 20, 1799, from the Commonwealth of Mas- 

sachusetts to Henry Knox, for himself ‘and all others interest- 

ed in the Waldo patent,’ is, at law, a conveyance to Knox 
alone, from the uncertainty respecting the other persons intend- 

ed. Chamberlain v. Bussey, 5 Greenl. 164. 

11. A deed imperfectly executed by an attorney as the deed of 

his principal, is nevertheless admissible in evidence, in aid of 
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the grantee’s entry, to show the extent of his claim of title. 
Ross v. Gould, 5 Green|. 204. 

12. Though a deed may be read in evidence to the jury, after the 
preliminary proof by the subscribing witnesses, yet if the gen- 
uineness of the instrument is in controversy, the burden of 
proof is still on the party producing it, to satisfy the jury, 
beyond a reasonable doubt, that itis genuine. Ib. 

13. Where in a deed, a valuable consideration is expressed to 
have been paid, parol evidence is not admissible to prove an- 
other and different consideration intended, or promised and not 
performed. Emery v. Chase, 5 Greenl. 232. 

14, An indenture, in which several persons are represented as 
parties of the one part, is the deed of as many persons of that 
part as execute and deliver it, though it is not executed by 
them all. Scott v. Whipple, 5 Greenl. 336. 

15. By the use of the term ‘about,’ in describing the length of 
line in a deed of conveyance, it is understood that exact pre- 
cision was not intended ; but if the place where the monument 
stood, by which the distance was controlled and determined, 
cannot be ascertained, the grantee must be limited to the num- 
ber of rods or feet given. Cutts v. King, 5 Greenl. 482. 

16. Where the course first given in a deed of conveyance was 
north 69 degrees west, forty-six rods, and thence to a certain 
range-line, and by that line, and other courses and monuments, 
to the beginning; and this description was intelligible and 
unambiguous, agreeing with all the monuments given :—the 
grantor was not permitted to prove by parol that the first course 
actually run by the surveyor, at the time of the conveyance, 
was soulh 69 degrees west, which would equally well agree 
with all the other courses and monuments in the deed; and 
that the surveyor, who also wrote the deed, inserted north 
instead of south, by mistake. Linscotty. Fernald, 5 Greenl. 
496. 

17. If a piece of land be conveyed, fronting on and bounded bya 
river, the side lines of the lot are to be continued to the main 
stream, though one of them thereby crosses a creek running 
into the main stream and a point of land formed by the junction 
of the creek with the main stream. Graves vy. Fisher, 5 Greenl. 
69. 

See Evipence, 1, 2, 4, 5; Estate; MortGace; EASEMENT, 2; 
CovENANT. 

DELIVERY OF SPECIFIC ARTICLES. See Contract, 6. 

DEVISE. See Estate, 3. 

DISSEIZIN. 

1. A mere mistake of the party in possession of land, as it will 
not constitute a disseizin, so it will not be construed into an 
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abandonment of the possession; especially where it was caused 
by the owner of the fee. Ross vy. Gould, 5 Greenl. 204. 

2. Where one, having entered into lands not his own, submitted 
to the title of the true owner, with whom he made a verbal 
contract for the purchase of the lands; and afterwards mortgag- 
ed them to a stranger; it was held that the mortgage was no 
disseizin of the true owner, the possession not having been 
changed. Peters y. Foss, 5 Greenl. 182. 

DOMICIL. 

1. The domicil is not affected by the forming of an intention to 
remove, unless such intention is carried into effect. Hallowell 
v. Saco, 5 Greenl. 143. 

2. In a question of domicil, evidence of the party’s conduct 
afterwards as well as before, may be received to ascertain his 
intention on a particular day. Richmond v. Vassalborough, 5 
Greenl. 396. 

3. Upon a question of domicil, the declarations of the party 
whose home is in controversy, made at the time of his going 
or returning, may be received as evidence of his intention. 
Gorham y. Canton, 5 Greenl. 266. 

DOWER. 

1. The right of a widow to have dower assigned in the lands of 
her husband cannot be taken in execution for her debt. Nason 
v. Allen, 5 Greenl. 479. 

2. To a plea, in an action of dower, that the widow claimed the 
premises in fee, and that her estate therein had been duly set 
off to the tenant by extent, for her own debt, a replication 
that she had no right, interest, or estate in the premises, other 
than a right to have her dower therein, ought to conclude to 
the country. But if it be concluded with a verification, it is 
good on general demurrer. Ib. 

EASEMENT. 

1. A recovery in a writ of right does not affect any claim of the 
tenant to an easement in the land. Thompson y. Proprietors 
Androscoggin Bridge. 5 Greenl. 62. 

2. The grant of a saw-mill, ‘with a convenient privilege to pile 
logs, boards, and other lumber,’ conveys only an easement in 
the land used for piling. Ib. 

ERROR. 

A plaintiff in error, after failing to prove an error in fact assigned, 


cannot assign another error in fact. Hathaway v. Clark, 7 
Pick. 145. 


ESTATE. 

1, An agreement, partly verbal and partly in writing, was made 
between T. and S., by which T. was to furnish the materials 
and S. the land for the erection of salt-works, to be owned by 
them in common, three fourths by T. and one fourth by §., 
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and each was to have the right of entering upon, repairing and 
using the salt-works whenever he should think it necessary. 
In pursuance of the agreement, S. procured a lease of land to 
himself during the term of time that salt-works should be erect- 
ed and used on the land. S&S. afterward conveyed all his right, 
title, and interest in an undivided fourth of the salt-works to C. 
and his heirs, covenanting that he was seized in fee of the 
granted premises and warranting the same; and C. levied an 
execution on the other three fourths as the real estate of T., 
S. and the lessor of the land acting as appraisers. The de- 
mandant then levied on the whole of the land and salt-works 
as the real estate of C., entered into possession, and took the 
profits. Three fourths of the salt-works were afterward taken 
as personal property on an execution against T. and sold to the 
tenant, and C. made to the tenant an assignment of the fourth 
part which S. had formerly conveyed to C., and the salt-works 
were then held and occupied by S. and the tenant, pursuant to 
an agreement between them, until the death of S. In a writ 
of entry to recover the whole land, with the salt-works, it was 
heid :— 

That S. took by the lease an estate for life, determinable upon 
the salt-works ceasing to be used :— 

That the demandant acquired by his levy all the original title of 
S. in one fourth of the demanded premises, but that his right 
of action was destroyed by the death of S. :— 

That T. was not a tenant in common of the land with S. :— 

That C., by his levy, became actually seized by disseizin of three 
fourths of the land, but that this was a wrongful seizin, which 
was defeated by the subsequent entry of S. :—and 

That C. did not gain a title by estoppel as against S. and his 
lessor by reason of their acting as appraisers in the levy of C’s. 
execution against T. Hurd v. Cushing, 7 Pick. 169. 

2. Where a deed of conveyance of lands, absolute in its terms, 
was made to three persons, to secure them against their liability 
as the sureties of the grantor for his debt; and they gave him 
a written promise, not under seal, to reconvey the land upon 
his payment of the debt; after which two of them were com- 
pelled to pay it, the grantor and the other surety being insolvent; 
it was held that an extent, by a creditor of the insolvent surety, 
upon his undivided portion of the land, was valid, and conveyed 
to him the title to that portion, unaffected by any supposed 
equitable claims of the other sureties, who had paid the original 
debt. Jewett y. Bailey, 5 Greenl. 87. 

3. By a devise of the income of one third part of a farm, the 
devisee becomes a tenant in common of that portion of the 
land itself. Andrews vy. Boyd, 5 Greenl. 199. 
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ESTOPPEL. 


bo 


A verdict that the demandant, when he took the deed under 
which he claimed, had knowledge of a prior deed of the same 
land to the tenant, does not estop the demandant to deny that 
there was such a prior deed. Spooner v. Davis, 7 Pick. 147. 


. If in an action of trespass quare clausum fregit, before a justice 


of the peace, the defendant justifies under the plea of title in 
himself, and thereupon removes the cause, by recognizance, 
into the court of common pleas, where he suffers judgment by 
default, before issue joined ;—this judgment does not estop him 
from contesting the title of the same plaintiff, in a writ of entry 
subsequently brought for the same land. Green v. Thompson, 
5 Greenl. 224. 


. The covenant of lawful seizin in fee, and good right in the 


grantor to convey, does not operate to estop him from setting 
up an after-acquired title in himself, against the grantee. Allen 
v. Sayward, 5 Greenl. 237. 


See Estate, 1. 
EVIDENCE, 


1. 


to 


An office copy of a registered deed is admissible in evidence, 
where the grantee is out of the state, and the original deed is 
not under the control of the party producing the copy. Eaton 
v. Campbell, 7 Pick. 10. 


. Where the proof of a deed is by a copy, it is unnecessary to 


produce a subscribing witness. Ib. 


. Evidence of what was sworn to by a deceased witness in a 


former action between the same parties on the same general 
subject, is not admissible, unless the point in issue is the same. 
Melvin v. Whiting, 7 Pick. 79. 


. A town record of an ancient grant (in 1664) of land and a 


dwelling-house thereon, by the town to an individual, in con- 
sideration of his settling among them in the ministry—his last 
will devising his ‘homestead’ to his five sons—their deed of 
‘the lands and tenements given to them by said last wiil,’ de- 
scribing the same by the monuments mentioned in the original 
grant—and the testimony of living witnesses acquainted with 
the monuments, that the land lies in a part of the town recently 
incorporated as a separate town—are competent evidence to 
show that the first grantee resided within the limits of the new 
town. Bridgewater vy. West Bridgewater, 7 Pick. 191. 


. If a written instrument, purporting to be a deed of partition, 


is signed by the parties, but not sealed, yet it is not therefore 
to be treated as a nullity, so far as to admit parol testimony to 
contradict it. Gardiner Man. Co. vy. Heald, 5 Greenl. 381. 


See Witness; WiLL; ReLease; Husganp AND Wire; DEED, 


16. 
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EXECUTOR AND ADMINISTRATOR. 


1. 


on 


The estate of a testator being supposed to be solvent, the ex- 
ecutor called upon the defendant to pay a debt due from him 
to the estate and requested him to procure a certain note made 
by the testator, promising to allow the same in part payment 
of the debt due from the defendant; whereupon the defendant, 
for a full consideration, procured the note, without any en- 
dorsement by the payee, and it was received by the executor 
according to his engagement. The estate proved to be insol- 
vent, and the note was allowed by the commissioners for the 
benefit of the executor. It was held, that the executor could 
not recover of the defendant the difference between the amount 
of the note and of the dividends decreed upon it. Austin y. 
Henshaw, 7 Pick. 46. 

The provisions of the Maine Stat. 1821, ch. 51, sec. 28, apply 
to the cases where the creditor had already recovered his judg- 
ment against the administrator, before the estate was repre- 
sented insolvent, as well as to those where the action was then 
pending, or is afterwards commenced. King v. Burton, 5 
Greenl. 45. 

It seems that the allowance of further time to settle an admin- 
istration account, under the hand and seal of the judge of 
probate, ought to be made before the expiration of the six 
months mentioned in Stat. 1821, ch. 51, sec. 28; and that if a 
still further time be granted, the order should issue before the 
end of the term first allowed ;—sed quere. Ib. 


. An executor, appointed under the laws of one state, cannot 


endorse a promissory note payable to his testator by a citizen 
of another state, so as to give the endorsee a right of action in 
his own name. Stearns v. Burnham, 5 Greenl. 261. 


. And this objection, though in disability of the plaintiff, may 


be taken under the general issue, in an action by the endorsee 
against the maker of the note. Jb. 

Where an administrator, gfter judgment against him in that 
capacity, discovers new debts, and thereupon represents the 
estate insolvent, and proceeds regularly under the commission, 
the return of nulla bona on the execution does not support a 
suggestion of waste. Ring v. Burton, 5 Greenl. 45. 


. The oath required of an executor &c. licensed to sell real 


estate in Massachusetts, must be taken before he fixes on the 
time and place of sale, and not merely before he gives a deed 
to the purchaser. Parker v. Nichols, 7 Pick. 111. 


. In Maine, if an administrator, who is also one of the heirs of 


the intestate, occupy real estate of his intestate, under an 
implied contract between him and the other heirs, he is charge- 


able as administrator with the rents. Heald v. Heald, 5 Greenl. 
387. 
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9. But whether he was thus chargeable without any contract, 
either express or implied,—guere. Ib. 

10. In an action against an executor, under Maine Stat. 1821, ch. 
51, see. 11, to recover the penalty there provided for not filing 
a will in the probate office, it is not competent for the executor 
to prove that the will was revoked, this being a question 
exclusively of probate jurisdiction. Moore v. Smith, 5 Green. 
490. 

See Sate or Cuatrexs; Limitations, 2. 

EXECUTION. 

1. If a creditor extend his execution on land mortgaged for more 
than its value, he not in fact knowing the existence of the 
mortgage, though it had been long on record; he may have an 
alias execution, and satisfaction out of other estate of the debtor; 
the case being within the meaning of Maine Stat. 1823, ch. 
210. Steward vy. Allen, 5 Greenl. 103. 

2. The time of returning into the clerk’s office an execution 
extended on land, under the statute of Maine, is not material, 
if it has been recorded in the registry of deeds within three 
months after the extent. Emerson v. Towle, 5 Greenl. 197. 

3. If an execution be issued against an absent defendant, without 
the previous filing of a bond, pursuant to the statute in Maine, 
it cannot be avoided collaterally, but is good till superseded. 
Gardiner Man. Co. v. Heald, 5 Greenl. 381 

4, Where a defendant, having judgment and execution for his 
costs, caused certain property to be taken in execution, which 
was replevied, but the replevin was not pursued ;—it was held 
that his remedy against the endorser of the original writ was 
not impaired by his omitting to obtain judgment for a return, 
it appearing that this would have been fruitless, as the property 
was under a prior attachment. Strout vy. Bradbury, 5 Green| 
313. 

See Estate, 1,2; ATTACHMENT; EXTENT. 

EXTENT. e 

1. The title of an attaching creditor to the land afterwards taken 
by extent, is not affected by any knowledge which the officer 
may have had of the existence of a prior conveyance of the 
same land, made by the debtor to another person; even though 
such knowledge may have been communicated to the creditor 
himself, after the attachment, and before the extent. Stanley 
v. Perley, 5 Greenl. 369. 

2. Where an execution has been extended on two or more parcels 
of land, the debtor is not entitled to redeem one of them alone, 
without the others, even though its value is separately stated 
in the certificate of the appraisers. Foss y. Stickney, 5 Greeul. 
390. 


to 
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EXTORTION. 

If an officer exacts the payment of a fee before it is due, it is ex- 
tortion atcommon law. Commonwealth v. Bagley, 7 Pick. 279. 

FACTOR. See PRINCIPAL AND AGENT. 

FENCES. 

1. Where there is no prescription, agreement, or assignment under 
the statute, whereby the owner of land is bound to maintain a 
fence, no occupant is obliged to fence against an adjoining close; 
but in such case, there being no fence, each owner is bound at 
his peril to keep his cattle on his own close. Little vy. Lathrop, 
5 Greenl. 357. 

2. Where a tenant is bound by prescription, agreement, or as- 
signment under the statute, to maintain a fence against an 
adjoining close, it is only against such cattle as are rightfully 
on that close;—and in such case, if the fence be not in fact 
made, the owner of either close, thus adjoining, may distrain 
the cattle escaping from the adjoining close, and not rightfully 
there. Ib. 

3. Whether to leave wild lands unfenced, be not an implied 
license for all cattle to traverse and browse them,—quere. Ib. 

FISHERY. 

A free fishery is not an exclusive fishery. Melvin vy. Whiting, 7 
Pick. 79. 

FISHING VOYAGE. See Money Hap anp RECEIVED. 

FOREIGN ATTACHMENT. See — PROCEss. 

FRANCHISE. 

The government of the colony of Massscifabitts having establish- 
ed a ferry between Boston and Charlestown, over Charles 
river, recite in an ordinance to which are affixed the dates of 
1636, 1640, and 1642, that they have given ‘the revenue of 
the ferry’ to Harvard College. At a general court in 1640, 
‘the ferry between Boston and Charlestown is granted to the 
college.’ The ferry was at that time under lease. In May 
1650 the college was incorporated. In October following, in 
answer to the petition of the president of the college in regard 
to ‘rectifying the ferry rent, which belongs to the college, it is 
ordered, that it shall be in the liberty and power of the presi- 
dent, in behalf and for the behoof of the college, to dispose of 
the ferry by lease, or otherwise, making the best and most ad- 
vantage thereof to his own content.’ In an order of 1654 it is 
said, “besides the profit of the ferry formerly granted to the 
college, which shall be continued, there shall be yearly levied 
by addition to the county rate, an "hundred pounds, to be paid 
to the college treasurer, and this to continue during the plea- 
sure of the country.’ From 1639 to 1785 the college received 
the profits of the ferry; which, during part of the time from 
1650, was under their own management, and for the rest of 
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the time since that year was leased by them to tenants. The 
rates of toll were fixed by the college, but the legislature pass- 
ed acts from time to time for regulating the ferry, in some in- 
stances affecting the toll, sometimes consulting and sometimes 
without consulting the college. By St. 1784, c. 53, (passed 
March 9, 1785,) entitled: ‘An act for incorporating certain 
persons for the purpose of building a bridge over Charles river, 
between Boston and Charlestown,’ the persons incorporated 
were authorized to erect the bridge ‘in the place where the 
ferry between Boston and Charlestown is now kept,’ and to 
receive toll for forty years from the day on which the bridge 
should be opened for passengers ; double toll to be paid on the 
Lord’s day. During that term the corporation were to pay the 
college an annuity of 200/., and at the end of the term the 
bridge was to ‘ revert to and be the property of the common- 
wealt’, saving to the college a reasonable and annual compen- 
sation for the annual income of the ferry, which they might 
have received had not said bridge been erected.’ The bridge 
was opened for passengers on June 17, 1786. The college 
made no conveyance of the ferry by deed to the bridge corpo- 
ration, but the annuity was paid by that corporation and re- 
ceived by the college. In 1792, on an application for author- 
ity to build a bridge across the same river between Boston and 
Cambridge, a committee of the legislature reported, that the 
statute of 1784 was not an ‘exclusive grant of the right to 
build over the watergof that river;’ which report was accepted, 
and certain individuals were by St. 1791, ¢. 62, (passed March 
9, 1792,) incorporated for the purpose of building the West 
Boston bridge, between Boston and Cambridge, with authority 
to receive toll for forty years, and with the obligation to pay 
an annuity to the college : and ‘ whereas the erection of Charles 
river bridge was a work of hazard and public utility,’ and the 
West Boston bridge might ‘diminish the emoluments of 
Charles river bridge, therefore, for the encouragement of en- 
terprise,’ it was enacted that the privileges and duties of the 
proprietors of Charles river bridge should continue thirty years 
longer, and that in consideration of the privileges in this act 
granted, they should relinquish the additional toll on the 
Lord’s day, from and after the passing of this act. Soon after- 
ward the proprietors of Charles river bridge ceased to demand 
the additional toll, and it has not been exacted since, and in 
1802 they ordered such parts of the statute of 1791 as concern- 
ed them, to be entered on their records ; but they did not pass 
any express vote to accept the act until February 1826, a few 
months before the expiration of the term of their original 
charter. They have ever since continued to comply with the 
provisions of the two statutes. In 1828 (by St. 1827, c. 127,) 
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the legislature incorporated certain persons for the purpose of 
building the Warren Bridge across the same river, between 
Boston and Charlestown. This bridge was built in pursuance 
of the act, near to Charles river bridge, the distance between 
them on the Charlestown shore being 260 feet, and on the 
Boston shore 915 feet, and in consequence nearly two thirds 
of the toll were diverted from Charles river bridge. The act 
of 1827 provided that the Warren bridge corporation should 
make compensation to any person or corporation whose real 
estate should be taken for the use of the bridge, but was silent 
in regard to damage of any other kind. It was held:— 

By Morton J., that by virtue of the grants relating to the ferry 
and the practical construction, of them the college has a 
permanent, indefeasible interest in the ferry, subject to 
the regulation of the government;—by Putnam J., that the 
college were seized in fee of the franchise; and by Parker C. 
J., that the grants before 1650 did not vest in the college the 
absolute property in the ferry itself, but only a permanent right 

_ to the profits, the government being at first trustees of the ferry 
for the benefit of the college; and the trust being afterwards 
relinquished, the college thus became the owners of the ferry, 
subject to the regulation of the government:— 

By Parker C. J., Wilde J., and Morton J., that the right of the 
college was not transferred to the proprietors of Charles river 
bridge; but by Wilde J., that by the statute of 1784 and the 
acquiesence of the college, the ferry was extinguished ;—and 
by Morton J., that the public exigencies requiring it the gov- 
ernment seized the college right, (after providing a suitable 
indemnity,) to enable them to make a compact by which the 
public wants might be satisfied ; but by Putnam J., that the 
college, for a valuable consideration paid by the proprietors of 
the bridge, consented that they should have the ferry during 
the continuance of their charter :— 

By Putnam J., that no other ferry could be lawfully erected by 
the government, or by an individual, so near to the old ferry 
as to draw away its custom, and that a ferry set up at the 
place where Warren bridge is built, would have been so near 
as to be a nuisance to the old ferry;—by Parker C. J., that the 
grant was not of an exclusive right along the whole opposite 
shores of Boston and Charlestown, neither was it limited to 
the ferry-ways, but it gave a right to receive toll from all persons 
who, having occasion to pass between Boston and Charles- 
town over the river, would in the usual course of travel, cross 
at this ferry; but that the government had a right, whenever 
the increase of population should require it, to establish 
another ferry between the two towns, only providing for a 
just compensation to the proprietors of the old ferry, accord- 








168 Digest of Recent Decisions. [ July, 


ing to the value of the property at the time: in order however 
to give the owner of an old ferry a claim to compensation, the 
new one must not merely be so near as to take away some of 
the custom; it must be near in a positive sense; it must 
be within the range of the exclusive right of the old one; 
which is to be settled, in the case of a prescriptive ferry, by 
proof of use, and where a grant exists, by the terms of the 
grant;— 

By Parker C. J. and Wilde J., that when the legislature author- 
ize the establishment of a bridge or ferry near an old one, this 
is not a taking of private property for public uses, within the 
meaning of the 10th article of the declaration of rights or the 
fifth amendment to the constitution of the United States, (which 
provide respectively that private property shall not be ‘ appro- 
priated’ or ‘taken’ for public use, without compensation, ) as 
the damages are only consequential; but by Parker, C. J., by 
the principles of our constitution and the nature of our govern- 
ment, the legislature are prohibited from making a grant to the 
necessary and essential injury of a pre-existing grant, without 
providing for a just compensation :— 

By Parker C. J. and Wilde J., that the express acceptance by the 
proprietors of Charles river bridge, of the statute of 1791, was 
in due season, it being before the expiration of their original 
charter and before the grant to the proprietors of the Warren 
bridge; and further, that their acceptance might be presumed 
from their previous proceedings and from the statute’s being to 
their benefit :— 

By Parker C. J., that the ceasing, soon after the enactment of 
the statute of 1791, to take the additional toll and never exact- 
ing it since, was a sufficient relinquishment of it, without any 
express vote :— 

By Morton J., that the contract between the legislature and the 
proprietors of Charles river bridge contains no grant, express 
or implied, of an exclusive right beyond the limits of the bridge 
itself, but their right extends only to taking toll of such per- 
sons as may choose to pass the bridge; so that the statute of 
1827 is not contrary, either to the constitution of Massachu- 
setts, as taking private property for public use without compen- 
sation, or to that of the United States, as impairing the obliga- 
tion of a contract :— 

By Wilde J., that the proprietors of Charles river bridge did not 
derive, expressly or by implication, from the statutes of 1784 
and 1791, especially the latter, an exclusive right of transpor- 
tation over the river between Boston and Charlestown; and 
that the statute of 1827 was not repugnant to the declaration 
of rights, for no property of those proprietors was taken, the 

lamages sustained by them being only consequential, and was 
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not inconsistent with their rights under the statutes of 1784 
and 1791, and so was not contrary to the constitution of the 
United States. 

By Putnam J., that the proprietors of Charles river bridge having 
acquired the right of the college to the ferry, did, by virtue of 
the acts of 1784 and 1791, become seized of an exclusive fran- 
chise for transportation over Charles river between Boston and 
Charlestown over their bridge, as extensive as the owners of 
the ferry had enjoyed for transportation in boats, so that a new 
ferry or bridge which would have been a nuisance to the old 
ferry, would be a nuisance to the old bridge; that independ- 
ently of the ferry, the statute authorizing the proprietors of 
Charles river bridge to erect a toll bridge, contains an implied 
engagement on the part of the legislature, not to grant another 
bridge so near as to draw away the toll from the old one; and 
that the statute of 1827 is contrary to the constitution of the 
United States, inasmuch as it impairs the obligation of the 
grant previously made to the proprietors of Charles river bridge, 
and contrary to the constitution of Massachusetts, inasmuch as 
it takes away their property for public uses, against their con- 
sent, without compensation, and without provision for a trial 
by a jury— 

By Parker C. J., that the contract of the government with the 
proprietors of Charles river bridge was, that the grantees should 
have aright as extensive as the owners of the ferry had, to 
take toll from persons having occasion to pass between Boston 
and Charlestown, and that this right should not be disturbed 
or impaired, unless public necessity should demand it, and in 
such case the grantee should be indemnified; and that the stat- 
ute of 1827, in so far as it authorizes, and by its necessary 
operation occasions, a diversion of travel and toll from Charles 
river bridge, without providing for an indemnity, impairs the 
obligation of the contract with the proprietors, and is contrary 
to the constitution of the United States and the principles of 
the constitution of Massachusetts. Charles River Bridge v. 
Warren Bridge, 7 Pick. 344. 

FRAUD. 

The cases in which the court will determine the question of fraud, 
as an inference of law, the facts being clearly proved or admit- 
ted, are those of sale, in which the rights of creditors are con- 
cerned, under Stat. 13, and 27 Eliz. or of sales with intent to 
defraud creditors, at common law. In other cases of alleged 
fraud, the imputed intent and scienter are subjects for the consid- 
eration of the jury. Sherwood v. Marwick, 5 Greenl. 295. 

See ACTION ON THE Cass, 1. 

FRAUDS, Stature or. 

1. The right to flow the lands of another, in order to raise water 
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sufficient to carry a mill, subject to the claim of the owner for 
damages, is given, by necessary implication, in the statute 
regulating mills, and therefore needs not to be proved by 
writing, under the statute of frauds. Clement v. Durgin, 5 
Greenl. 9. 

. The damages occasioned by such flowing may be waived or 
relinquished by parol. Jb. 

3. A purchased land of B, and while he was still indebted for 
the purchase money, sold it to C, who agreed as a part of the 
consideration, to pay what was due from A to B; held, that 
this was not such ‘an undertaking to pay the debts of another 
as was within the statute of frauds; and that B might maintain 
an action for money had and received against C. Dearborn v. 
Parks, 5 Green|. 81. 

4. Where one, upon giving a deed of release and quit-claim, 
stipulated by parol that if the deed did not pass and secure the 
land to the grantee, he would make it good ;—this was taken 
as a promise to convey a legal and perfect title to the land, and 
therefore as void, by the statute of frauds. Bishop v. Litile, 5 
Greeul. 362. 

. A parol renewal of such promise, within six years, creates no 
legal obligation. Jb. 

. Where R. the son of D., bargained with the plaintiff for a 
yoke of oxen, giving his promissory note payable in six months 
for the price, under an agreement that the oxen should be his 
own if the note was paid at its maturity, otherwise the plaintiff 
should take them back, and the son afterwards exchanged them 
with a stranger, for other oxen, and then absconded, leaving 
on the farm of D. his father, with whom he had dwelt, the 
oxen thus obtained ; and the note being due and unpaid, the 
plaintiff called on D. for the oxen, who replied—‘if you will 
be easy a fortnight, I will become accountable for the oxen 
which R. had, and bring you the money ;’ this was held to be 
an original undertaking of D, and so not within tlie statute of 
frauds. Griffin v. Derby, 5 Greenl. 476. 

See AssumpsirT, 2, 8. 

FRAUDULENT CONVEYANCE. 

1. Where a farmer made a conveyance of his farm to his son, in 
consideration of the son’s bond to support him during his life, 
retaining in his own hands personal property to a greater 
amount than the debts he owed at the time; this conveyance 
was held good, there being no proof of actual fraud; although 
some of the personal property was exempt from attachment ; 
and although after his decease, in consequence of the charges 
of administration, and of the sum allowed by the judge of pro- 
bate to the widow, the estate proved insolvent. Usher v. Ha- 
zeltine, 5 Greenl. 471. 
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2. If acreditor will blend in one suit debts accrued partly before, 
and partly after a conveyance which he would impeach as 
fraudulent, and has one judgment for them all; he can come in 
only in the character of a subsequent creditor. Ib. 

See ACTION ON THE CASE, 1; ASSIGNMENT; DEED, 1, 6. 

GUARDIAN. 

A minor over fourteen years of age having been bound an appren- 
tice by his guardian, unjustifiably left the service of his master, 
and after the appointment of a new guardian the first one paid 
the master for necessary expenses incurred by him on account 
of the minor. It was held, that the first guardian could not 
maintain an action at law against the minor for the money so 
paid. Hapgood v. Wesson, 7 Pick. 47. 

HIGHWAY. 

1. In trespass qu. cl. fr. the defendant pleaded that the locus in 
quo was a public highway, and produced a vote of the town 
that all the common lands (including the locus) should remain 
unfenced for highways, a training field, burying place, Xc. 
Held, that without proof that the locus was included in the part 
appropriated to highways, the plea was not supported. Emer- 
son y. Wiley, 7 Pick. 68. 

. Evidence of a usage for all persons to pass over a common, 
will not support a plea that the land is a public highway. Jb. 

3. A traveller, in order to be entitled to recover damages of a 
town, &c. for loss caused by a deficiency in a road, is not 
bound to look far ahead in order to guard against obstructions 
which ought not to be suffered to exist. Thompson v. Inhabit- 
ants of Bridgewater, 7 Pick. 188. 

4. Thus, where a person travelling witha horse and waggon might, 
from an eminence in the road, have seen that a causeway at a 
considerable distance, which he intended to pass over, was 
covered with water, but when he descended the hill the cause- 
way was out of sight until he had proceeded too far either to 
turn back or go on with safety, it was held, that hitherto he 
was not guilty of negligence; and as he then used ordinary 
care in endeavoring to extricate his horse from the danger, but 
without success, he was held entitled to recover for the loss. 
Ib. 

5. Ten years user of a way by the inhabitants of a town, is not 
sufficient to oblige them to keep it in repair. Estes v. Troy, 
5 Greenl. 368. 

6. Towns are punishable by information for not opening public 
highways newly laid out, as well as for not keeping them 
afterwards in repair. The State v. Kittery, 5 Greenl. 254. 

HUSBAND AND WIFE. 

1, Where a husband lived in a different town from his wife, and 
in adultery with another woman, but occasionally visited his 
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wife, and afterwards died insolvent, it was held, that his ad- 
ministrator was entitled to recover money received and pro- 
missory notes taken by the wife, previous to the death of the 
husband, in a trade carried on by the wife separately. Russel 
v. Brooks, '7 Pick. 65. 

2. In an indictment against a husband, for an assault and battery 
upon the wife, she is a competent witness against him. Soule’s 
case. 5 Greenl. 407. 

3.. An action for breach of a promise of marriage, by a feme sole, 
was compromised by her attorney, after her marriage to another 
person, by taking the defendant’s promissory note, payable to 
her by her maiden name; both the attorney and the defendant 
being ignorant of the marriage. In an action by the husband 
in his own name upon this note, it was held good. Templeton 
v. Cram, 5 Green|. 417. 

See Trustee Process, 4. 

INDENTURE. See Deep, 14. 

INDICTMENT. 

An indictment not certified to be ‘a true bill, though signed by 
the foreman of the grand jury, isbad. Webster’s case, 5 Greenl. 
432. 

INSOLVENT ESTATE. See Executor anp ADMINISTRA- 
Tor, 1, 2, 3, 6. 

INSURANCE. , 

1. Where the assured in a policy upon a ship, which is stranded 
and greatly damaged, offers to abandon her to the insurer and 
refuses to repair her, it seems that the insurer may take pos- 
session of her and repair her, and if the repairs are made for 
less than half her value, may restore her to the assured ; but 
unless the repairs are made within a reasonable time, the in- 
surer forfeits his right to return her, and must be considered as 
having accepted the abandonment. Peele vy. Suffolk Insurance 
Company, 7 Pick. 254. 

2. In determining the amount of damage caused by the perils of 
the seas to a ship insured, it seems the jury will not be justified 
in adding to the expenses of repairs a sum ‘for damages of leak 
and straining of the vessel.’ Ib. 

3. In the case of a valued policy upon a ship, by which the un- 
derwriter is not to be liable for a particular average unless it 
shall amount to five per cent. the percentage is to be reckoned 
upon the valuation after deducting the premium. Brooks vy. 
Oriental Insurance Co. 7 Pick. 259. 

4. Where the vessel sustained a damage in a gale, and several 
months afterward another damage by running foul of another 
vessel, it was held that these two distinct losses could not be 
joined together to make up the five per cent. 1b. 

5. Where a vessel insured, having lost her boat and camboose 
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and had her mainsail damaged in a gale, repaired the sail at 
sea with duck taken from the cargo, and purchased an old boat 
and camboose at a port of necessity, and, upon her arrival at 
home, sold the sail, boat and camboose, and procured new ones, 
it was held, that the loss was particular average ; but other 
repairs made abroad from strict necessity to enable the vessel 
to return, and which were of no value after her return, were 
held to come under general average. Jb. 

. Where the master, in the exercise of his discretion and acting 
in good faith, makes in a foreign port only temporary repairs 
of an injury covered by the policy, and permanent repairs are 
made at home at the end of the voyage, the underwriter is 
liable for both repairs. Jb. 

7. In the case of a partial loss on a ship, in making the deduction 
of one third new for old from the expense of repairs, the value 
of the old materials is to be first deducted from the gross ex- 
penses, and then one third is to be deducted from the balance. Jb. 
. The deduction of one third new for old is to be made in the 
case of a new iron strap for a dead-eye. Ib. 

9. The underwriter was held not to be liable for a hawser lost 

overboard, which was stowed in the boat on deck. Ib. 

10. The assured is not entitled to charge a commission on the 
repairs made at home; nor for the expense of a survey made 
at home. Ib. 

11. A cargo consisting of lumber and other articles, was shipped 
by a merchant on board the plaintiff’s vessel, and consigned 
to the master, he paying freight, viz. three fifths of the lumber 
and for the other articles a sum of money. The ship and 
cargo were totally lost on the voyage. It was held, that a 
policy effected by the owner of the vessel on property on board, 
covered the three fifths of the lumber, but not the freight 
of the other articles. Wiggin v. Mercantile Insurance Co. 7 
Pick. 271. 

JETTISON. 

The owner of a vessel is not liable to contribution for the jettison 
of goods laden on deck. Dodge v. Bartol, 5 Greenl. 286. 

JUDGMENT. See Trover. 

JURISDICTION. See Cuancery ANp CHANCERY PRACTICE, 
2, 3, 5. 

JURY. 

1. It is no good cause of challenge, that a juror has been called 
as a witness for the state, on a former trial of the same in- 
dictment, to testify against the general character of the prisoner. 
Fellow’s case, 5 Green|. 333. 

2. A defendant has no right, in any case, upon the coming in of 
the traverse jury to have them polled, and each one separately 
interrogated as to his assent to the verdict. 1b. 
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LEGACY. See ANNUITY. 

LEGISLATURE. See Corporation, 12, 13 ; FRANCHISE. 

LEASE. See SaLe or CHATTELS. 

LIEN. See SaLe or CHATTELs. 

LIMITATIONS. 

1. In an action for money had and received brought by one tenant. 
in common of land against his co-tenant, who had sold trees 
growing on the land, in order to recover a part of the price for 
which the trees sold, the statute of limitations begins to run 
from the time of the payment and not from the time of the sale; 
and if a promissory note is taken from the purchaser, upon 
which payments are afterwards made, the statute begins to run 
from the time of the payments. Miller v. Miller, 7 Pick. 133. 

2. In Maine the receipt of money for an outstanding debt, by an 
administrator, after the lapse of four years from the grant of 
administration, does not revive any creditor’s right of action 
which had been previously barred. Manson y. Gardiner, 5 
Greenl. 108. 

3. An acknowledgment of debt, or a new promise, by the maker 
of a promissory note, takes it out of the statute of limitations 
only so far as he is concerned; but does not affect the rights 
or obligations of collateral parties. Gardiner v. Nutting, 5 
Greenl. 140. 

4 Where the maker of a promissory note, of more than six years 
standing, died insolvent, and a collateral guarantor of the note 
was appointed a commissioner on his estate; the allowance of 
the note by the commissioner, as a valid claim against the 
estate, being an official act, was held not to amount to a new 
promise on his part to pay ‘the debt. Ib. 

5. The statute of limitations applies to civil actions at common 
law ; and not to a claim made before the Judge of Probate 
against an administrator, for the rents of real estate occupied 
by him. Heald y. Heald, 5 Greenl. 387. 

MAINTENANCE. See Practice, 1. 

MARRIAGE. 

Cohabitation, known to be adulterous in its origin, a former wife 
being still alive, conveys no right to the guilty parties, against 
third persons; nor does the continuance of such cohabitation, 
after the death of the lawful wife, afford legal presumption of 
a subsequent marriage. Cram vy. Burnham, 5 Greenl. 213. 

MASTER AND OWNER. See Surppine. 

MEETING-HOUSE. 

A parish may take down their meeting-house in order to rebuild, 
either as a matter of necessity or of expediency; in the former 
case they are not, and in the latter they are, bound to indemnify 
the pew-holder for the loss of his pew. Howard vy. The First 
Parish in North Bridgewater, 7 Pick. 138. 
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MILITIA. 

1. The forms of militia returns, prescribed and furnished by the 
Adjutant General, pursuant to the act of Congress, of May 8, 
1792, sec. 6, are of the same binding force as if they were 
contained in the act itself. Sawtel v. Davis, 5 Greenl. 438. 

2. The day on which the name of a person, coming to reside 
within the bounds of a militia company, is placed on the 
muster roll, should be entered in the proper column on the 
roll. And parol evidence is not admissible to supply the 
omission of such entry. 0. 

3. The certificate of the surgeon of a regiment, of the inability 
of a soldier to perform militia duty, is not conclusive evidence 
of the fact. Johnson v. Morse, 7 Pick. 251. 

4. A person is not liable to a penalty for neglect of militia duty, 
unless at the time of being warned his name is in the book of 
enrolment of the company, on the roll for the year in which 
the neglect takes place. Ib. 

MILL, See Water PRIVILEGE. 

MONEY HAD AND RECEIVED. 

1. If a tenant in common sells trees growing on the land, and 
receives payment, whether in money, goods, or real estate, he 
will be liable to his co-tenant in an action for money had and 
received, provided that no question is made in regard to the 
title of the land held in common. Miller v. Miller, 7 Pick. 133. 

2. In such action the statute of limitations begins torun from the 
time of the payment, and not from that,of the salé; and if a pro- 
missory note is taken from the purchaser, upon which pay- 
ments are afterwards made, the statute begins to run from the 
times of the payments. Jb. 

3. Where a seaman, having performed a fishing voyage, demand- 
ed his share of the fish, but without offering any security for 
his proportion of the expenses, but the owners of the vessel 
refused, and afterwards sold the fish, it was held, that the 
seaman might recover the balance due to him in an action for 
money had and received, without making anew demand. Wait 
v. Gibbs, 7 Pick. 146. 

See FRAuDS, STATUTE OF, 3. 


' MONEY PAID. See Assumpsir, 2. 


MORTGAGE. 

1. An instrument signed and sealed by a mortgager and mort- 
gagee after condition broken, and found among the papers of 
one of the subscribing witnesses after his death, but not 
proved to have been delivered, declaring that the mortgagee 
has entered to foreclose, and leasing the land to the mortgager 
for three years at an annual rent, but which rent had not been 
paid nor demanded during the three years, was held not to be 
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sufficient evidence of a foreclosure. Sfadley v. Houghton, 7 
Pick. 29. 


2. A deed of land and a bond from the grantee to convey it to 


the grantor, bearing different dates, but executed and delivered 
at the same time, constitute a mortgage. Newhall v. Burt, 
7 Pick. 157. 

. Although such bond may not be recorded, yet a subsequent 
purchase or attachment of the land with notice of the bond, 
will not be valid in Massachusetts. Semble. 1b. 

. To constitute such notice, the purchaser or creditor must know 
or have reason to believe that the bond is of the same date 
with the deed, or so executed and delivered as to form a part 
of the same transaction. Jb. 

. Where a fulling-mill and land were sold, and mortgaged back 
to the grantor to secure payment of the purchase money, and 
by his bond of the same date he entered into certain stipula- 
tions respecting the liberties and immunities which the grantees 
should enjoy, in the use of the water and dam, &c; and coven- 
anted that he would forthwith build for them certain machinery 
for their mill; and that he would not follow nor permit others 
to pursue the same business there, while it should be followed 
hy the grantees; and reserved to himself the use of a room in 
the premises for a limited term:—it was held that these 
stipulations amounted to a covenant that the mortgagers should 
occupy the premises, so long as they continued to fulfil the 
conditions of their deed of mortgage ; and that they constituted 
a good bar to a writ of entry at common law, brought by the 
mortgagee. Bean v. Mayo, 5 Greenl. 89. 

. Where a mortgager and mortgagee joined in making a second 
mortgage to another person, who entered for condition broken, 
and afterwards, before the mortgage was foreclosed by the 
lapse of the three years, executed and tendered to them a 
deed of release of the premises according to a previous stipu- 
lation, which they refused to receive till five years afte: 
the time of entry; it was held that the effect of the release 
was merely to replace the estate in them as they held it before 
the second mortgage, restoring them to the original relation of 
mortgager and mortgagee. Baylies v. Bussey, 5 Greenl. 153. 
Land being under mortgage, A, a creditor of the mortgager, 
attached his right of equity of redemption. Afterwards B, 
another creditor, attached the fee. A, having oftained judg- 
ment, caused the right in equity to be seized in execution, and 
sold by the sheriff ; after which the mortgagee made a deed of 
release and quitclaim of his right in the land, to the mortga- 
ger. It was held that by this deed the original mortgager be- 

ame the assignee of the mortgage, invested with the characte: 
fa morlyagec aud that B., the second attaching creditor, 
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who subsequently obtained judgment in his suit, could not 
take the land for his debt, there having been no entry to fore- 
close the mortgage ;—and that a deed of release and quitelaim, 
afterwards given by the original debtor to the purchaser of the 
equity of redemption, vested in the latter the title to the whole 
fee. Bullard y. Hinkley, 5 Greenl. 272. 

. A deed of quitclaim from the mortgagee to the mortgager does 
not operate to extinguish the mortgage till it is delivered, 
although it may previously have been put on record by the 
mortgagee. Jb. 

See Dern, 6 ; Estate, 2; Reat Actions, 1; Disse1zin, 2. 
MORTGAGE OF CHATTELS. 

1. Where both parties proved that a bill of sale, though absolute 
in its terms, was intended only as collateral security for a debt 
due, and this done with good faith; the transfer was holden 
valid as a mortgage. Read v. Jewett, 5 Greenl. 96. 

. If a bill of sale absolute on its face, be in truth made for col- 
lateral security only ;—or if the possession of a chattel remains 
in the vendor, after sale;—neither of these circumstances is 
conclusive evidence of fraud, per se; but is only a fact to be 
considered by the jury in determining the question of fraud. Ib. 

3. The possession of a personal chattel, by the mortgager, is not 
inconsistent with the mortgage, and furnishes, of itself, no con- 
clusive evidence of fraud. Holbrook vy. Baker, 5 Greenl. 309. 

1. Nor is it a valid objection, by a creditor, against a mortgage 
of personal chattels, that it is made to cover future advances, if 
it is also made to secure an existing debt. Jb. 

5. On a mortgage of a chattel, the mortgagee’s putting his hand 
on it, and the vendor’s saying that he delivered it, were held to 
be a delivery, though the chattel was not removed from its 
place, and was left in the possession of the mortgager. . Hol- 
brock v. Baker, 5 Greenl. 309. 

NONSUIT. 

A decision of the court in favor of the defendant, upon an agreed 
statement of facts, and a nonsuit of the plaintiff entered, and 
judgment thereon for the defendant for his costs, pursuant to 
such agreement, constitute no bar to a subsequent action for 
the same cause. * Knox v. Waldoborough, 5 Greenl. 185. 

NUISANCE. 

1. The defendant dug a ditch whereby water was conducted from 
his brewery to an old clay-pit in the plaintiff’s brick-yard; where 
the water became stagnant and so offensive that the board of 
health ordered the plaintiff to fill the pit, which she caused to 
be done at her own expense. It was held— 

That an an action on the case for a nuisance lay against the de- 
fendant :-— 

Mhat the plaintiff might bring such action, notwithsianding she 
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had made a contract with a third person whereby he was au- 
thorized to dig and manufacture into bricks in the yard as much 
clay as he pleased at a certain price per thousand, and to have 
such use of the yard as was necessary and convenient, and he 
did accordingly use part of the yard for that purpose :— 


That if filling the pit was necessary, the expense of filling it 


should be included in the assessment of damages ;— 


And that as the filling of it was ordered by the board of health, 


it should be presumed to have been necessary, unless the con- 
trary were shown. Shaw v. Kummiskey, 7 Pick. 76. 


PARISH. 


Where a town had become a congregational parish, by build- 
ing a meeting-house for that denomination, and settling a min- 
ister ; and afterwards an act was passed incorporating certain 
individuals by name, with their families, having B. R. for their 
pastor, with their associates and such others as might after- 
wards associate with them, as the congregational society in the 
same town of P.;—it was held that this act did not create a 
new corporation, but only recognised and confirmed the rights 
of the parish already existing and entitled to the parish funds, 
and to the lands reserved for the use of the ministry in the 
town. Parsonsfield v. Dalton, 5 Greenl. 217. 


. The legislature having incorporated certain persons ‘ with 


their families’ into a religious society, it was held that the 
minor sons, as members of the father’s family, became mem- 
bers of the corporation; and continued such after arriving at 
full age, until they changed their membership in some mode 
provided by statute. Bradford v. Cary, 5 Greenk. 339. 


See Meetinc-Hovuse. 
PARTNERSHIP. 
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Where several of the partners in a company consisting of a 
number of persons, at a meeting of the company gave their 
note, by discounting which, money was raised with which the 
debts of the company were paid ; it was held, that the partners 
who gave the note could not maintain assumpsit against another 
partner for a contribution for his proportion of the note, even 
after the company had ceased to do business, no settlement be- 
tween the partners having been made, and debts still remain- 
ing due from the company. Haskell v. Adams, 7 Pick. 59. 


. Where a partnership for the purpose of running stage-coaches, 


issued to its members certificates of their shares in the joint 
stock, containing a provision that the shares should not be 
transferred without the consent of the directors and treasurer, 
and the plaintiff, to whom a share had been assigned without 
such consent, brought a bill in equity to compel the company 
to account, alleging himself to be a partner, it was held, that he 
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was not a partner, and that the bill could not be sustained 
Kingman v. Spurr, 7 Pick. 235. 

3. One partner cannot render another liable for his fraud, with- 
out an actual participation. Sherwood vy. Marwick, 5 Greeul. 
295. 

PARTY TO SUIT. See Witness ; ANNUITY. 

PLEADINGS. 

1. Whether, in an action upon a statute, the omission of the 
words contra formam statuti, can be supplied by any other words 
of equivalent import; quere. Barter v. Martin, 5 Greenl. 76, 

2. In an action against two of four joint and several promisers, 
if it is stated in the writ that four promised, it is material also 
to allege that the other two are dead, or otherwise incapable 
of being sued; or it will be bad, and may be reversed on error. 
Harwood vy. Roberts, 5 Greenl. 441. 

See Tax, 3; Reat AcTIONs, 2. 

POOR DEBTORS. 

A debtor, committed by his bail after a return of non est in- 
ventus, and before scire facias, is entitled to the prison limits in 
the same manner as if committed by order of court, upon a 
surrender before judgment in the original suit. And if the 
creditor does not charge him in execution within fifteen days 
after such commitment, he may lawfully go at large, the bond 
for the prison limits having done its office. Thayer vy. Minchin, 
5 Greenl. 325. 

PRACTICE. 

i. Where a writ of entry brought by the grantee in the name of 
the grantor to recover land of which the grantor was disseized 
at the time of the conveyance, was commenced without the 
knowledge of the grantor, but was prosecuted with his consent, 
the court refused to order a nonsuit. Cleverly v. Whitney, 7 
Pick. 36. 

. If, pending an action brought by the trustees of a charity, one 
of the plaintiffs resigns the trust, it defeats the action; and 
when a suggestion of the resignation is filed in the case by the 
plaintiffs themselves, the defendants may take advantage of it 
without pleading it in abatement. Adams v. Leland, 7 Pick. 62. 

3. A motion for a venire de novo comes too late, if not made till 
after judgment is arrested, though it be made in the same term. 
Gibson vy. Waterhouse, 5 Greenl. 19. 

4. If a case is referred to the decision of the court, upon a state- 
ment of facts agreed, without special limitation, the course is 
to enter judgment for the defendant, if the facts would verify, 
any plea which would be a bar to the aciion. Gardiner v 
Nutting, 5 Greenl. 140. 

See WiLL; AMENDMENT. 
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PRINCIPAL AND AGENT. 

1. If a factor, having sold goods and received the price, unrea- 
sonably neglects to render an account of sales, an action may 

be maintained against him for the proceeds, without a previous 
demand, and notwithstanding he may have rendered an account 
before the action was commenced. Langley v. Sturtevant, 7 
Pick. 214. 

. Where the consignor of the goods lived in Massachusetts, and 
the factor in Alabama, the omission to render, within two 
years, an account of sales, was held to be unreasonable neg- 
lect. Ib. 

. The liability of a factor to his principal for the proceeds of 
sales made by him under a del credere commission, is not af- 
fected by the statute of frauds, and therefore may be proved by 
parol evidence. Swan v. Nesmith, 7 Pick. 220. 

4. A proprietors’ committee having in their behalf entered into a 
submission of demands to referees, under the statute, repre- 
senting themselves as duly authorized so to do, and the pro- 
prietors having been heard upon the merits before the referees, 
making no objection to the submission ;—upon error brought 
by them to reverse a judgment rendered upon the award, the 
court presumed that the committee had due authority, though 
the want of it was assigned for error. Fryeburg Canal vy. Frye, 
5 Greenl. 38. 

. The land agent in Maine cannot maintain an action in his own 
name, upon a promissory note not negotiable, given to him in 
his official capacity, for timber belonging to the state. Irish v. 
Webster, 5 Greenl. 171. 

. The doctrine that a principal is answerable for the fraud of his 
agent or factor, does not apply to special agents. Sherwood v. 
Marwick, 5 Greenl. 295. 

See AssumpsIT, 4; RELEASE. 

PROFESSOR, Removal of. See Corporation. 

PROMISSORY NOTE. See Bitt or Excuance anv Pro- 
MISSORY NOTE. 

PUBLIC AGENT. See PrincipaL aNp AGENT, 5 ; ASSUMP- 
SIT, 4. 

REAL ACTIONS. 

1. In an action brought by a mortgagee, against a stranger, to 
recover possession of the lands mortgaged, the fact that the 
demandant had assigned his interest to a third person, cannot 
be given in evidence under the general issue, but must be 
specially pleaded in bar. Howard v. Chadbourne, 5 Greenl. 15. 

2. If the tenant in a writ of entry, after action brought, purchase 
of a third person an outstanding title derived from the demand- 
ant himself, this cannot be pleaded in bar of the action. Aliter, 
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if the title was purchased directly from the demandant. Par. 
lin v. Haynes, 5 Greenl. 178. 

3. In a writ of entry it is competent for the tenant, under the 
general issue, to disprove the seizin of the demandant, as al- 
leged in the writ, by showing that his grantor had previously 
conveyed the title to a third person; even though the tenant 
does not claim under such grantee. Stanley v. Perley, 5 
Greenl. 369. 

4. In a writ of entry, to a plea that the tenant was not tenant of 
the freehold, with a disclaimer, the demandant replied that, at 
the time when, &c. the tenant was in possession of the de- 
manded premises, claiming to hold the same as his own, con- 
cluding to the country; and the replication, on special demurrer, 
was held good. Parlin y. Macomber, 5 Greenl. 413. 

RELEASE. 

Where a factor, having sold goods of his principal, took a nego- 
tiable note in his own name for the price, and before the same 
became due, the purchaser failed and assigned his property by 
an indenture, which contained a release of all debts due to the 
creditors who executed the same, among whom was the factor, 
who had several demands of his own against the purchaser, it 
was held, in an action by the factor to recover back money 
advanced to the principal, that parol evidence was not admis- 
sible to show that the factor intended to release only the debts 
due to himself; and that as the purchaser was discharged from 
the note in question, the principal might avail himself of that 
fact in defence to the action. Deland vy. The Amesbury Woollen 
and Cotion Man. Com. 7 Pick. 244. 

See BILL oF EXCHANGE AND Promissory Notr, 6. 
RETURN. See Suerirr. 
SALE OF CHATTELS. 
1. Where D. contracted to build certain machinery for S. and to 
deliver it at a certain time, and F. contracted with D. to build 
the machinery and deliver it to S. at the time agreed, for which 
D. contracted to pay F. a certain price, and the machinery was 
delivered by F. to S. after the time stipulated, the delivery 
having been delayed at S’s. request; it was held, that D. was 
liable to F. for the price, if D. assented to the delay of delivery, 
or if, knowing S’s. request to have it delayed, D. did not signify 
his dissent. Flagg v. Dryden, 7 Pick. 52. 

. Where in such a case F. had given a bill of parcels of the 

machinery, to one of his creditors, as security for his debt, but 

did not deliver the machinery, it was held, that no property in 

it passed to the creditor; and therefore that the bill of parcels 

did not impair F’s. claim for the price against D., after the 

machinery was delivered to S. Ib. 

The machinery after the delivery to S. having been levied or 
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sold on execution as the property of F. by his creditors, it was 
held, that the levy and sale did not impair F’s, right to recover 
the price on his contract against D. Jd. 

4. A mortgage made by S. of the machinery before it was all 
actually delivered to him, was held not to be evidence of his 
acceptance thereof. Ib. 

5. A bona fide sale of chattels, though it passes the property as 
between the vendor and vendee without any delivery to the 
vendee, yet leaves them liable to be taken as the property of 
the vendor by his creditors. Shumway v. Rutter, 7 Pick. 56. 

6. Furniture was fairly sold by A to B for a valuable considera- 
tion, and B took a lease of the house in which A resided 
from the landlord, but took no possession of the furniture and 
made no agreement as to A’s continuing to use it, and A 
afterwards moved to another place taking the furniture with 
him, and from time to time added to it new articles of his 
own. The furniture was attached in a suit against A as his 
property, and B brought trover against the officer. Held, 
that the furniture was liable to attachment by A’s creditors, 
and that the action by B could not be maintained. Jb. 

7. A lease of a brick-yard in which the rent is to be a certain 
sum of money on every thousand of bricks manufactured by 
the lessee, and in which the lessee covenants to manufacture 
a certain number at least, every year, contains a provision, 
that in lieu of the money for the rent, the lessor may ‘ at his 
option from time to time, as bricks shall be manufactured by 
the lessee, ‘take to himself and appropriate to his own use at 
the fair market price, at the kiln, such quantity of bricks as 
shall be fully equivalent to the sum which’ the lessee has 
stipulated to pay. It seems, that the lessor has no property in 
the bricks under this provision, until he takes possession of 
them, and that his right of election ceases at the death of the 
lessee. Wait, Appellant, 7 Pick. 100. 

8. One having fraudulently obtained goods under pretence of a 
purchase, the creditor pursued him for satisfaction ; and a com- 
promise was so far effected, as that, for a valuable consideration, 
the creditor, aflirmed the sale from himself, and agreed that the 
debtor might sell the goods to A. Afterwards, the original 
term of credit having expired, the creditor sued the debtor, and 
attached the same goods as his property; and in an action of 
trespass, brought by A against the sheriff for taking these goods, 
it was held that the terms of the agreement did not estop the 
creditor from impeaching the sale to A as fraudulent. Dingley 
v. Robinson, 5 Greenl. 127. 

9. Where parties agree to rescind a sale once made and perfect- 
ed without fraud, the same formalities of delivery, &c. are 
necessary to revest the property in the original vendor, which 
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were necessary to pass it from him to the vendee. Quincy v. 
Tilton, 5 Greenl. 277. 

10. Jt seems that a sale of standing trees by parol, though it might 
bind a subsequent purchaser of the land having notice of the 
sale, yet without such notice it cannot affect him. Gardiner 
Man. Co. v. Heald, 5 Greenl. 381. 

11. Whether an action will lie against a vendor for false and 
fraudulent representations respecting the ownership and char- 
acter of the thing sold, where the conveyance was by deed 
with express covenants upon those points;—quere. Sherwood 
v. Marwick, 5 Greenl. 295. 

See Contract; MorTGAGE oF CHATTELS. 

SEAMAN. 

Where a vessel on a voyage to Trinidad, and back to her port of 
discharge in the United States, was captured in the year 1797 
by the cruisers of the king of Spain, and condemned; and a 
sum of money was allowed and paid to the owners in 1824, 
under the Spanish treaty, for the loss of the vessel and freight; 
it was held that the receipt of the money by the owners, did 
not revive the claim of a seaman for his wages for the home- 
ward voyage, even up to the time of capture. Manson vy. Gar- 
diner, 5 Greenl. 108. 

See Money Hap anp RECEIVED, 3. 

SETTLEMENT. See Poor. 

SET-OFF. 

Where the endorsee of a promissory note has only a lien upon a 
part of the amount, as collateral security for money due from 
the promisee; a debt due from the promisee to the maker of 
the note may be set off against the residue, upon motion, 
though such debt consists of a judgment recovered in another 
court. Moody v. Towle, 5 Greenl. 415. 

SHERIFF. 

1. A attached an equity of redemption of land of B, andC sub- 
sequently attached the same equity. The equity was taken on 
an execution m A’s favor, and advertised for sale, but the ad- 
vertisement published in the newspaper did not specify any 
place of sale. The sale was made on the land, C acting as 
auctioneer. At the sale, C set up the estate as subject to no 
incumbrance but the mortgage: and nothing was said of his 
having a subsequent attachment. The equity brought a fair 
price. The oflicer’s return stated that he had advertised the 
place of sale in the newspaper. C, having afterwards obtained 
judgment and execution in his suit against B, brought an action 
against the sheriff for the false return of his deputy. Held, 
that the return was false. Whitaker v. Sumner, 7 Pick. 551. 

2. In an action against the sheriff for neglect or misconduct in 
the service of an execution, he is not permitted to impeach the 
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creditor’s judgment, except on the ground that it was obtained 
by fraud. Adams vy. Balch, 5 Greenl. 188. 

SHIPPING. - 

The purchase of a ship, in a foreign port, by the master, at a sale 
by authority, is generally to be considered as made for the 
benefit of the owners, if they elect so to regard it. Chamber- 
lain v. Harrod, 5 Green|. 420. 

SLANDER. 

1. In an action for slander in saying the plaintiff ‘took a false 
oath’ before referees, the defendant pleaded the general issue, 
and also in justification that the words were true; and offered 
evidence in support of the special plea. It was held, that the 
jury had a right, under the general issue, to consider whether 
this evidence showed that the words had relation to the plain- 
tiff’s testimony on immaterial points, and so did not import a 
charge of perjury. Sibley v. Marsh, 7 Pick. 38. 

. In an action for slander a new trial will not be granted on the 
ground of excessive damages, unless they are so enormous as 
to satisfy the court that the jury have been actuated by passion 
or some undue influence. Shute v. Barrett, 7 Pick. 82. 

3. In an action for slander, in charging the plaintiff with adultery, 
where the plaintiff was superintendant of an almshouse, and 
the defendant a man of property, and the words were spoken 
at a town meeting, on a debate relative to the appointment of 
a new superintendant, and the verdict was for 707 dollars, the 
court refused to grant a new trial on the ground of excessive 
damages. Ib. 

4. In an action against the same defendant, by an unmarried fe- 
male, who was an assistant in the almshouse, for the same 
slander, where the verdict was for 591 dollars damages, a new 
trial on the ground of excessive damages was refused. Oakes 
v. Barreit, 7 Pick. 82. 

SURETY. 

Where the payee of a note, after having been requested by the 
surety to collect the money of the principal, gave further time 
to the principal, in pursuance of a new verbal agreement with 
him to that effect, it was held that the surety was discharged. 
Kennebec Bank vy. Tuckerman, 5 Greenl. 130. 

See Estate, 2. 

TAX. 

1. The provision in the act of congress of Jan. 9, 1815, that the 
direct tax laid thereby shall remain a lien on land during two 
years after it shall become payable, does not restrain the col- 
lector from selling the land after the two years have expired, 
where there has been no alienation of it by the owner. Hol- 
den v. Eaton, 7 Pick. 15. 
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2. Where no return had been made to the clerk of the District 
Court of a sale of land for the United States direct tax of 1815, 
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to enable him to give a deed to the purchaser, it was held, that 
a demand of adeed was not necessary in order to sustain an action 
by the purchaser against the collector for not causing such a 
return to be made. Jb. 

3. In such an action the declaration should contain an allegation 
that the tax had been duly assessed. 1b. 

4. The town of W. when it constituted but one parish, erected a 
meeting house ; and after several years, divers citizens having 
in the mean time become members of other parishes, the town 
in its municipal capacity raised money to repair the house ; 
which was assessed generally on all the inhabitants. It was 
holden that this assessment, so far as these citizens were con- 
cerned, was illegal. Paine v. Ross, 5 Greenl. 400. 

TENANTS IN COMMON. See Assumpsit, 5; Money Hap 
AND RECEIVED, 1, 2; ESTATE. 

TENDER. See Contract, 6. 

TOWN. 

In 1819 a town voted to raise a sum of money for state, county, 
and town taxes, and the same was assessed, collected, and paid 
in due proportions into the state, county, and town treasuries; 
but in consequence of irregularities in the assessors’ proceed- 
ings, the assessment was held to be illegal, and the assessors, 
in order to prevent actions of trespass being commenced against 
them by individuals whose property had been distrained, re- 
funded each a third part of the amount which had been col- 
lected by distress, and afterwards, in 1824, the town voted to 
raise a sum of money, and when collected, to direct the town 
treasurer to pay over to the former assessors the amount which 
they had so refunded for the use of the town. It was held,— 

That without such a vote the town could not have been compell- 
ed to indemnify the assessors ;— 

That this vote was a promise, founded, so far as regarded the 
town tax, on a valid consideration, and that it could not be re- 
scinded by a subsequent vote ;— 

That in respect to the state and county taxes, this promise was 
without consideration ;— 

That the plaintiff, one of the assessors, might bring his separate 
action against the town to recover his third part embraced by 
the promise ;— 

That his own tax, paid by him voluntarily, was not included in 
the promise, and could not be recovered back. Nelson v. In- 
habitants of Milford, 7 Pick. 18. 

TRESPASS. 

For executing legal process in an unlawful manner, trespass is 
proper remedy. Green v. Morse, 5 Green|. 291. 

See TROVER. 

TRIAL. See SLANDER, lL. 
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TROVER. 
A judgment in trover, if execution be sued out thereon, though 


without satisfaction, is a bar to an action of trespass afterwards 
brought by the same plaintiff, against another person, for taking 
the same goods. White v. Philbrick, 5 Greenl. 147. 


TRUSTEE PROCESS. 


1. 


WN 
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Where a person summoned as trustee, who was indebted to 
the principal defendant at the time of the service of the writ, 
had before that time endorsed a noté of the defendant, to a 
larger amount; which became payable before the trustee made 
his answer, and which he was compelled to pay as endorser 
before making his answer, in consequence of the maker’s fail- 
ing to pay it, it was held, that the supposed trustee might set- 
off the amount thus paid by him against the debt due from him, 
and that therefore he could not be chargeable. Boston Type 
and Stereotype Foundry v. Mortimer, 7 Pick. 166. 


. Where one summoned on a trustee process disclosed in his 


answers, that the principal defendant had by deed assigned 
personal property to him to secure the payment of debts due 
to him and to other preferred creditors, and had at the same 
time made to them a deed of real estate for the same purpose, 
though absolute on the face of it, and in which the considera- 
tion was expressed to be 7500 dollars paid to the grantor; and 
that previous to the service of the trustee process the preferred 
creditors had notice of the deeds and assented to them; and 
further, that the personal property was of itself more than 
sufficient to pay the preferred debts :—it was held, that the 
real estate passed by the deed ; that it should be applied, at 
its actual value, to the payment of the preferred debts, before 
resort was had to the personal estate; and that for the surplus 
of the personal estate, not required for the payment of the 
balance of those debts, the respondent was chargeable as trus- 
tee. Webb v. Peele, 7 Pick. 247. 


. If the trustee in a foreign attachment discloses an assignment 


of the debt to a third person, who thereupon is made a party 
to the suit, pursuant to the Stat. 1821, ch. 61;—the trustee is 
bound by the result of the ulterior litigation in that suit between 
the creditor and the assignee, in the same manner as they are, 
though he had no agency in making up the issue. Fisk v. 
Weston, 5 Greenl. 410. 


. A feme sole being summoned as trustee in a foreign attachment, 


took husband pendente lite, and afterwards disclosed, and was 
adjudged trustee. On scire facias brought against the husband 
and wife, to have execution de bonis propriis, they pleaded that 
at the time when, &c. she had no goods, effects, or credits of 
the principal in her hands; and on general demurrer the plea 
was held bad. Crockett v. Ross, 5 Greenl. 443. 
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USE AND OCCUPATION. 

1. A person occupying land under a contract for the purchase of 
it, is not liable to pay rent on an implied contract for the use 
and occupation, if the owner of the land fails to execute a con- 
veyance of itto him. Little v. Pearson, 7 Pick. 301. 

2. P. paid L. 100 dollars as the price of a piece of land, and L. 
gave P. a promissory note for the money payable to P. or order, 
under which the following memorandum signed by L. was 
written. ‘N. B. This note is to be given up when I give him 
a deed of the land which I have engaged to give him,’ &c. 
P. occupied the land nine years, till the time of L’s. death, but 
L. made no conveyance of the land, and P. retained the note. 
L. died insolvent, and his administrators brought assumpsit 
against P. for the use and occupation of the land during the 
nine years. Held, that the action would not lie. Jd. 

3. It seems, that the note with the memorandum is sufficient 
agreement in writing for a court of equity to compel a convey- 
ance of the land. Jb. 

USURY. 

1, The maker of a negotiable note which he alleges to be usuri- 
ous, cannot object that an action upon it against him is brought 
in the name of an endorsee at the request and for the benefit of 
the payee. Brigham vy. Marean, 7 Pick. 40. 

2. Under Mass. Stat. 1826, c. 27, one who reserves usurious in- 
terest on a contract, forfeits threefold the whole interest, usuri- 
ous as well as lawful. £0. 

3. Where the plaintiff declared in one count upon a usurious 
note, and in another upon a note not usurious, and recovered 
judgment on both, but with a dedaction of threefold interest 
from the usurious note, it was held, that each party was entitled 
to costs. Jb. 

Where in debt upon a recognizance, the recognizance was alleg- 
ed generally, and upon nul tiel record it appeared to be a recog- 
nizance with condition, the variance was held fatal. Harring- 
ton v. Brown, 7 Pick. 232. 

VERDICT. See Estopret. 

VISITER. See Corporation, 1 to 11. 

WASTE. 

1. Whether the statute of limitations can be pleaded to a writ of 
waste, quere. Padelford vy. Padelford, 7 Pick. 152. 

2. By Mass. St. 1783, c. 40, s. 3, a tenant in dower committing 
waste, forfeits the place wasted and only single damages. Jb. 

3. To cut oak trees for fire-wood, is not waste. Jb. 

4. It is not waste in a tenant in dower to cut timber on one par- 
cel of land to make repairs on another, notwithstanding the 
reversion of the two parcels may be in different persons. /b. 
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5. It is waste to cut timber trees and sell them in exchange for 
fire-wood. Ib. 

6. Waste by cutting two trees in a wood-lot does not operate a 
forfeiture of the whole land. ib. 

7. The plaintiff prevailing in an action of waste is entitled to full 
costs, notwithstanding he recovers less than twenty dollars 
damages. Ib. 

WATER PRIVILEGE. 

1. The owner of a mill, who is entitled to use only the surplus 
water not required by another mill, is bound to shut his gate 
when there is not a sufliciency of water for both; but if the 
other mill-owner, in such case, undertakes himself to prevent the 
passage of the water to the mill first mentioned, he will be 
liable to an action if he does not remove the obstruction as soon 
as the deficiency of water ceases. Sumner v. Foster, 7 Pick. 32. 

2. Where the plaintiff, owner of a mill, carried on business in it 
in company with another person, and agreed to make a deduc- 
tion from the rent on account of back water caused by the de- 
fendant’s dam, it was held, that in an action by the plaintiff 
against the defendant to recover damages for the obstruction, 
such other person was not interested, and therefore was a com- 
petent witness. Swmnner v. Tileston, 7 Pick. 198. 

2. Where the plaintiff, in an action of the case to recover dam- 
ages for an obstruction to his mill, whereby his profits were 
diminished, declared that he was seized and possessed of the 
mill, and the evidence was that it was occupied by a tenant at 
will ata rent reduced on account of the obstruction, it was held 
that the declaration was supported, for that the possession of 
the tenant was the possession of the plaintiff, and the injury 
was consequential upon a wrong done while the plaintiff was 
in actual possession, and the damage was sustained by him 
alone. Putnam J. dissenting. 5. 

4. Where the defendant was owner of an existing mill-dam, and 
the plaintiff rightfully erected a mill-dam above it on the same 
stream, it was held that the defendant had no right to increase 
the height of his dam to a level with the plaintiff’s wheel, and 
thereby to obstruct the wheel by back water. Jb. 

5, Where the plaintiff erected a mill in 1799, and the defendant, 
who owned a mill lower down on the same stream, was in the 
habit of raising his dam by means of flash-boards when the 
water in the stream was low, but within twenty years after the 
erection of the plaintiff’s mill, had been frequently ordered to 
take down the flash-boards and always acquiesced, claiming no 
right to keep them up to the injury of the plaintiff, and after- 
wards admitted that he had no right to keep them up, it was 
held that this evidence was sufficient to defeat any claim of 
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prescription on the part of the defendant, or to rebut the pre 
sumption ofa grant. Jb. 

6. Where the proprietors of a township, in order to encourage 
its settlement, voted to give lands and a sum of money to any 
person who would build mills on one of the lots designated, 
and maintain them for ten years, which was done; this was 
held to give no right to flow the lands of any individual pro- 
prietor, holden in severalty at the time of the vote, though 
more than forty years had elapsed since the mills were built, 
without any claim of damage. Stevens v. Morse, 5 Greenl. 26. 

WAY. See Hicguway. . 

WILL. 

1. Where after a will of real and personal estate was duly exe- 
cuted, a scrivener, by direction of the testator and in the 
presence of only one of the subscribing witnesses, interlined 
another legacy, it was held, that the alteration did not make 
the will void. Wheeler v. Bent, 7 Pick. 61. 

2. Suicide committed by a testator soon after making his will, is 
not conclusive evidence of insanity. Brooks vy. Barrett, 7 
Pick. 94. 

3. Upon an appeal from a decree of the Judge of Probate dis- 
allowing a will on the ground that the testator was not of 
sound mind, the right to open and close is with the appellant, 
as he is in the first place to prove the execution of the will 
and to examine the subscribing witnesses as to the sanity of 
the testator. Jb. 

4. A will being proved prima facie by the statute evidence, the 
burden of proof is on the party objecting to its allowance on 
the ground of insanity, to show that the testator was not of 
sound mind ; and if the evidence is doubtful, the presumption 
of law in favor of sanity is to have its effect. Ib. 

WITNESS. 

1. A party to a suit may be a competent witness to prove the 
loss of a deed or record, for the purpose of letting in second- 
ary evidence, but not to prove the contents of the deed or 
record. Adams v. Leland, 7 Pick. 62. 

2. If pending an action brought by the trustees of a charity, one 
of the plaintiffs resigns the trust, he is still a party to the 
record and liable for costs, and so is not a competent witness. 
Ib. 

3. In a prosecution by complaint against the owner of part of a 
mill-dam, for flowing lands, the owner of another part of the 
same dam, in severalty, is a competent witness for the respon- 
dent. Clement v. Durgin, 5 Greenl. 9. 

4, In an action brought by a mortgagee, against a stranger, to 
recover possession of the lands mortgaged, the morgager was 
admitted a competent witness for the mortgagee, the latter 
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having released him from so much of the debt as should not 
be satisfied by the land mortgaged, and covenanted to resort to 
the land as the sole fund for payment of the debt. Howard v. 
Chadbourne, 5 Greenl. 15. 

5. A judgment debtor, whose goods have been seized and sold 
on execution, does not stand in the relation of vendor to the 
purchaser. And therefore, not being liable on any implied 
warranty, he is a competent witness in any suit between other 
persons respecting the goods. Lothrop v. Muzzy, 5 Greenl. 450. 

See Bis or EXCHANGE AND Promissory Notes,11; HusBanpb 
AND WIFE, 2. 

WRIT. 

If the endorsement of a writ does not contain the whole christian 
name, and is not objected to by the defendant on that account, 
the endorser cannot afterwards take advantage of this omission, 
to avoid his own liability. Strout y. Bradbury, 5 Greenl. 313. 








NOTICES, SHORT REVIEWS, AND ANALYSES. 





Chitty’s English Statutes. During the last year, Mr. Chitty 
completed the publication of his collection of the English ‘ Stat- 
utes of Practical Utility, with Notes.’ It is in two volumes, 
large royal octavo, comprising 1307 pages. The statutes are 
arranged under distinct heads alphabetically, so that all those 
relating to the same subject are brought together, and Mr. Chitty 
has added notes of the decisions upon the particular statutes. 
This publication is really a very useful one, for it brings the 
English statutes within the means of lawyers to purchase, and 
one may at a glance ascertain the state of the English law up to 
1828, upon any particular subject. The abstracts of the sections 
and the references in the margin to other statutes, and cases, 
are so full, that this collection answers, in a great measure, the 
purposes of a digest, though the subjects are alphabetically 
arranged under two hundred and seventy or eighty heads, so 
that the work itself is constructed upon the plan of an alphabeti- 
cal index, in which one may turn immediately to any general 
title ; still as the provisions included under these heads, are in 
many instances, numerous and complicated, it would, without 
any further help, be frequently a very tedious search to find the 
sections relating to any particular subject of inquiry. To remedy 
this inconvenience, the compiler has added a very full Index of 
160 pages, in which any particular subject of inquiry may be 
very readily found, and which serves in some measure as an ana- 
litical digest. 

This collection does not embrace the subjects of all the laws 
now in force and contained in the twenty-six quarto volumes of 
the English statutes. The acts or sections of acts relating to the 
jurisdiction of justices of the peace, the criminal law, and police 
and fiscal regulations, are omitted, being reserved for a subse- 
quent volume. Mr. Chitty says that since the beginning of the 
reign of George III. (1756) the acts of parliament have increased 
from six to the present number of twenty-six volumes. 





Tyrwhitt and Tyndale’s Digest of the English Statutes. This 
work consists of two quarto volumes of 965 pages of the Digest, 
158 pages of a chronological list of the statutes, an alphabetical list 
of articles of 158 pages, an appendix of 37 pages, and a very full 
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analytical index of about 400 pages, published in 1822, and a 
supplement of 340 pages of similar form and print, with an index 
on the same plan, published in 1826. The first two volumes 
which constitute the original work comprehend the statutes from 
the date of Magna Charta, 1224-5, to the 1 and 2 Geo. IV. 1821. 
‘The supplement comprehends the legislation of four years, the 
3d, 4th, 5th, and 6th of the present reign, showing an immense 
amount of legislation during this time, in comparison with that of 
previous periods, though it does not, in fact, correspond to the 
comparative space occupied by the laws of the different periods, 
in this digest, since the more recent laws, are in ‘part repetitions 
of the old ones. But the amount of the legislation of these four 
years, doubtless exceeds by far that of any previous period of the 
same length of time; for this supplement covers a part of the 
period subsequent to the commencement of the great reforms in 
the English laws. This supplement must be an appalling object 
to the admirers of what is called by some ‘the simplicity’ (viz. 
conciseness and fewness) of the laws; though for ourselves we 
confess that these 340 closely printed quarto pages of legislation 
for four years, give us no increased anxiety for the welfare of 
Great Britain, since on looking at some of the statutes, we find 
them quite as intelligible as the old ones on the same subjects, 
and containing very many improvements upon them. 

Very few copies of this work have found their way to the 
United States ; indeed we doubt whether there is more than one 
copy in the country. The book is somewhat expensive, the cost 
of the three volumes imported being about $ 30, so that very few 
members of the profession will think of purchasing it for their 
private libraries. But it would be a very useful addition to some 
of our public libraries, much more so than the volumes of Mr. 
Chitty’s Abridgment, since this work is a more complete digest 
of the statutes passed during the abovementioned period. It 
only omits the statutes relating to public revenue and expendi- 
ture. 

The authors say in the preface, ‘Great caution has been used 
to preserve the verbal tenor of each enactment, by inserting the 
precise words of the statute.’ 

‘ Amending or repealing statutes are incorporated with the pro- 
visions in which the alteration is made.? Under each head the 
titles of the statutes on the subject are given chronologically, 
distinguishing those repealed and those in force ; ‘the whole are 
thus digested and consolidated in the order in which they would 
have been placed, had the whole been enacted at the same time.’ 

‘In the index (that most material and necessary part of the work) 
every exertion has been made to render the minutest provision 


1ece ssible to the inquirer, and as many practical heads as possible 
have been adupted.’ 
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Paine and Duer’s Practice. 'Vhe first volume of Messrs. Paine 
and Duer’s ‘Practice in Civil Actions and Proceedings at Law in 
the State of New York in the Supreme Court and other Courts 
of the State, and also in the Courts of the United States,’ has 
recently appeared, being the most extensive work on the subject 
that has yet been published in the United States. Indeed we do 
not remember a work of any pretensions or importance to have 
been before given to the American public, though one of this de- 
scription in each state would be very convenient, and seems to 
be almost indispensable to young lawyers; and it is a little remark- 
able that treatises of this description have not been published in 
every state in the Union, excepting the youngest. The late 
Judge Howe, of Massachusetts, embraced the subject of practice 
in his course of law lectures delivered to his pupils at Northamp- 
ton; and since his decease this part of his course has been put 
into the hands first of Mr. Metealf, of Dedham, and since, as we 
have understood, into those of Professor Ashmun, of Cambridge, 
to be prepared for publication. We are not informed how soon 
the work will probably appear. From the known learning and 
talents of Judge Howe, and his skill in presenting any subject in 
a perspicuous and complete manner, the profession has every 
reason to expect a well digested and useful manual of practice in 
this part of his course of lectures. We hope, however, that the 
gentleman to whom the manuscript is committed, will extend the 
plan beyond the limits to which the author must necessarily have 
been restricted in his lectures. 

This first volume of Messrs. Paine and Duer extends to 660 
pages, so that the two volumes will give a very full treatise on 
the subject of practice in New York, for which state a great part 
of this volume is particularly adapted, though the first chapter on 
Actions, is a part of the general law, and is adapted to every state 
in the Union, eneept Louisiana, and so are some of the sections 
of the other chapters, —e? a large part of the chapter on 
the Courts of the United States. As far as we can judge from a 
perusal of the first chapter and some other parts of the work, we 
should think it well executed. The arrangement is good, the 
language concise and clear, and the authorities appear to be faith- 
fully collected, and so cited as to make the references convenient. 
We do not perceive the utility of using numbers up to 160, and 
then from 1 again to 100, successively, in references from the 
body of the page to the margin. It encumbers the pages with 
two characters for reference instead of one, for very few pages 
have more than nine such references. This is, however, of no 

great importance, more especially as the typography is such as 
to present a page that is agreeable to the eye. 

The table of contents of this volume is as follows :-— 
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PART I. 

Of Civil Actions, §c. 

Ch. 1. Of Actions. See. 1. of personal actions. 2. of suits 
relating to real property. 3. of scire facias. 4. of remedies at 
law which are not called actions. 5. When actions are transi- 
tory or local, and when they die with the person or survive. 6. 
of the parties to actions. 7. of mistakes in the form of action, 
and the election and joinder of actions. 8. of the time limited 
for the commencement of actions. 

Ch. Il. Of the Supreme Court, including the Circuit Court of 
the State and Attorneys and other officers; and of the prosecution 
and defence of actions in person or by attorney. Sec. 1. of the 
supreme court. 2. of attorneys andcounsellors. 3. of the pros- 
ecution and defence of actions by attorney or otherwise. 4. of 
sheriffs and coroners. 

Ch. III. Of the Court of Errors. 

Ch. 1V. Of Courts of Limited Jurisdiction. Sec. 1. of the supe- 
rior court of New York. 2. of the county courts of common 
pleas. 3. of mayors’ courts in cities. 

Ch. V. Of the Courts of the United States. Sec. 1. of the dis- 
trict courts of the United States. 2. of the circuit courts of the 
United States for the southern districts of New York. 3. of the 
superior court of the United States. 


PART II. 

Of the practice of the Supreme Court in the principal and direct 
proceedings to judgment in personal actions brought for the recovery 
of any debt or for damages only. 

Ch. I. Of the modes of commencing personal actions. Sec. 1. 
of the original writ and process thereon. 2. of the commence- 
ment of actions by a capias ad respondendum. 

Ch. II. Of the proceedings after issuing the capias until the de- 
fendant’s appearance. Sec. 1. of the arrest and service of the 
writ. 2. When the defendant may be held to bail. 3. of bail 
to the sheriff, or bail below. 4. of the return of the writ by the 
sheriff, and his duty thereon. 

Ch. HI. Of the defendant’s appearance. Sec. 1. of common 
appearances and notices of retainer. 2. of special bail. 

Ch. IV. Of the declaration. Sec. 1. Of the parts and requi- 
sites of the declaration. 2. of the filing and service of the dec- 
laration. 

Ch. V. Of Pleas and the subsequent pleadings, and of Demurrers. 

Ch. VI. Of the issue. 

Ch. VII. Of the proceedings from issue to trial. 1. of the cir- 
cuit roll. 2. of notice of trial and inquest, of countermanding the 
same, and of preventing inquest and putting off trial. 3. of the 
venire for foreign jurors, and the mode in which they are drawn 
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and summoned. 4. of the evidence and the witnesses, and the 
mode of compelling their appearance. 

Ch. VIII. Of the trial and its incidents. Sec. 1. of pleas puis 
darrein continuance. 2. of drawing jurymen, of talesmen, and of 
challenges. 3. of proceedings before the jury; swearing and 
examining witnesses, demurrers to evidence, bills of exceptions, 
and non-suits. 4. of verdicts general and special, and of the 
conduct and duties of the jurors. 5. of the portion and rule for 
judgment. 6. of the damages. 

Ch. IX. Of final costs. Sec. 1. of the general rules award- 
ing, regulating, and limiting costs. 2. of the taxation of costs. 

Ch. X. Of amendments. 

Ch. X!. Of judgment by confession. Sec. 1. of warrants of 
attorney and entering judgment thereon. 2. of cognovit. 

Ch. XII. Of judgment by default and the assessment of damages 
thereon. Sec. 1. of the default. 2. of the assessment of dam- 
ages by the clerk. 3. of the assessment of damages in a court of 
inquiry. 

Ch. XIII. Of discontinuance, nolle prosequi, retraxit, and casse- 
tur billa vel breve. 

Ch. XIV. Of judgment by default of the plaintiff. Sec. 1. of 
judgment of non pros. 2. of judgment as in case of non suit. 





Mr. Willard’s Address to the Worcester Bar. It has become a 
custom, in some counties, to hold an annual meeting of the members 
of the bar, and besides the convivial entertainment very naturally 
incident to such an occasion, to hear an address from some one of the 
fraternity. In the early meetings of this description the discourse 
very naturally turns upon general views of the law and its pro- 
fessors, and upon historical and biographical notices and remin- 
iscences. Such subjects will of course be soon exhausted, and 
where these meetings are continued, they will accordingly become 
the occasion of learned discussion of some question of law or 
legislation, subjects which offer to orators inexhaustible materials 
with which it will not be difficult to instruct, as well as interest, 
such an audience. 

A meeting of this kind was held in the county of Worcester, 
in Massachusetts, on the second of October last, being the first 
of the kind in that county, at which Joseph Willard, Esq. of Lan- 
caster, made an address, that he has recently published. This 
being the first occasion of the kind, a great variety of topics 
crowded in upon the orator’s mind, any one of which would have 
afforded ample matter for a discourse. 

In the introductory part Mr. Willard speaks of the obligations 
of every man to do something for his species, quoting the passage 
of Lord Bacon, ‘It is a poor centre of man’s actions, himself. 
{t is right earth: whereas all things that have affinity with the 
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heavens, move upon the centre of another which they benefit.’ 
But still he owes something to himself, and his own particular 
pursuits. These two topics being touched in an appropriately 
ornamented style, bring the speaker to a consideration of the stage 
of society in which a profession of the law is demanded ; for in a 
state of barbarism and violence, admirably described in a few lines 
of Bryant’s poem of ‘ The Ages,’ ‘ Then waited not the murderer 
for the night,’ quoted by Mr. Willard, there is no place for the 
science of social rights and obligations, or its professors. After 
glancing at the profession in Rome, England, and Scotland, the 
more interesting and appropriate subject of its history in the 
colony and province of Massachusetts, is introduced; in respect 
to which Mr. Willard has very diligently collected his materials, 
and gives a number of striking facts relating to the profession in 
general, and its earlier members in the Bay ; that is, after there 
was such a profession, for in the commencement of the ‘ plan- 
tation in these remote parts,’ there were no practising lawyers, 
although Winthrop and a number of the other emigrants had 
studied law in England; in the colony ‘the parties spoke for 
themselves, for the most part;’ though ‘sometimes, when it was 
thought the case required it, they were assisted by a patron, a 
man of superior abilities,’ but ‘ without fee or reward;’ and as 
late as 1687, according to Randolph’s letter to Povey, lawyers, 
or at least honest ones, did not greatly abound, for he complains 
of the want of ‘ two or three honest attorneys, if any such thing 
in nature.’ ‘We have but two,’ says he, ‘one is Mr. West’s 
creature, come with him from New York, and drives all before 
him.’ During the whole period of the colonies, the practice of 
the law appears to have been but a mean trade, and most of 
those concerned in it, trusted almost entirely, for their qualifica- 
tions, to their natural gifts, and not their education. But oceca- 
sionally one appears who had been educated in the profession, 
and among the rest, Thomas Lechford, of Clement’s Inn, came 
over in 1637, but after three years of practice, he was ‘ convented ” 
before the Quarter Court, Dec. 1, 1640, for ‘ pleading with the 
jury out of court,’ and as Mr. Willard says, according to the record, 
‘acknowledged he had overshot himself, and was sorry for it, 
promised to attend his calling, and not to meddle with controversies ; 
and was dismissed.’ This promise was a somewhat inconvenient 
one for an attorney to keep, as Lechford proved, for as he says 
in his ‘ Plain Dealing,’ after trying the business of ‘ writing petty 
things,’ (drawing up contracts &c.) for a short time, he found 
himself starved out and returned home. 

These, says Mr. Willard, were the ‘simple days of old, when 
heresy was punished with banishment, and stubbornness in child- 
ren, cursing or smiting parents, idolatry, blasphemy, consulting 
with a familiar spirit, &c. were capital offences. When the title 
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of Mr. was honorable, and Josias Plaistowe, for petty larceny, 
was, with other punishment, sentenced to be called Josias, and 
not Mr. Josias as he used to be; when sergeant Perkins was 
ordered to carry forty turfs to the fort for being drunk ; when 
Daniel Clark was fined forty shillings for being an immoderate 
drinker, and John Wedgewood was set in the stocks, for being 
in the company of drunkards; when Henry Felch was fined and 
admonished for his rash speaking, and Captain Lovel was ad- 
monished to take heed of light carriage, and Edward Palmer for 
his extortion in taking two pounds thirteen shillings and four 
pence for the wood work of Boston stocks, was fined and set in 
the stocks of his own making: and when for mean men to “ wear 
gold or silver lace, or buttons, or points at their knees, or to 
walk in great boots, or women of the same rank to wear silk or 
tiffany hoods or scarfs,” was visited with a severe penalty.’ 

In the next period during the existence of the province, the 
profession took its origin, as a distinct body in the community, 
and arose to its first distinction and influence before the revolu- 
tion. During this period, by an act of the general court of April 
2, 1731, the county of Worcester was incorporated; and Mr. 
Willard has examined the records of the court(a) and made 
inquiries of the survivors of the latter part of this period, besides 
resorting to the early histories for information respecting the law- 
yers who resided or attended the courts, in Worcester, before 
i776. 

The most distinguished advocates in Suffolk and the other 
counties of the province, attended tlie courts in Worcester, during 
the provincial times ; an enumeration of whom, and the periods 
of their attending the courts in Worcester, are given by Mr. 
Willard. John Read, of Boston, to whom the profession is 
indebted for the precedents sanctioned by his name in Anthon’s 
Collection, and who was pronounced by James Otis, to be ‘ the 
greatest common lawyer this country ever saw,’ attended the 
courts in Worcester, 1733, &c. Richard Dana, of Boston, 1739 
to 44; Jeremiah Gridley, of Boston, 1759 to 65; Willian Brat- 
tle, of Cambridge, (characterised by his neighbor, Mr. Foxcroft, 
as ‘a man of universal superficial knowledge’) 1736 to 54; 
Edmund Trowbridge, of Cambridge, 1732 to 67; when he was 

(a) Inexamining these records, Mr. Willard finds some additional author- 
ities in relation to a phrase used by Judge Jackson in his Treatise on Real 
Actions, the propriety of which has been the subject of some criticism and 
discussion. See Am. Jur. v. 1,p.218; v.2,p.76. He says ‘ As early as 1747 
the expression, plea of land ,was used in the declaration (in Clark ». Townsend) 
drawn up by Stephen Fessenden, he believes, andin another in 1768 by James 
Putnam (in Banks v. Green), and again in 1773 by Francis Dana, the late 
Chief Justice, in (Gibbs v. Thayer.) The two latter were students of Judge 
Trowbridge. This expression seems to have been adopted advisedly from th 
meient English forms.’ 
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appointed judge; Edmund Kent, of Boston, 1757 to 67; John 
Overing, of Boston, 1731 to ’36; William Shirley of Boston, 
1733, &c.; William Bollan, of Boston, 1733, &c.; Timothy 
Dwight, of Northampton, 1740 to ’42; Josiah Dwight, of Spring- 
field, 1740 to ’46; Benjamin Pratt, of Boston, afterwards Chief 
Justice in New York, and celebrated for his literary taste and 
attainments, as well as his professional skill, 1757; Oxenbridge 
Thacher, of Boston, 1759, &c.; John Worthington, of Springfield, 
1749 to ’52; Joseph Hawley, of Northampton, 1752 to ’56; 
Jonathan Sewall, of Boston, 1764 to 68; John Adams, of Boston 
(late President) 1758 to 69; Simeon Strong, of Amherst, 1764 
to °74; Francis Dana, of Cambridge (afterwards Chief Justice) 
1771 to 74; Caleb Strong, of Northampton, (Gov.) 1779 to 
1800. 

As to the resident practisers in the county, Mr. Willard says, that 
during the early part of this period for about thirty years from the 
incorporation of the county, many of them were those pioneers 
of the profession, who are always found on its frontiers; men 
who have no previously acquired stock of legal science, but who 
supply themselves, as well as they can, on the spur of the 
moment, with what may suffice for the occasion. There were, 
however, before the revolution in this country, seventeen regu- 
larly admitted practising lawyers, some of whom were of note 
in the province, and most of the survivors of whom, at the 
period of the revolution, found themselves on the side of the 
government, and became the subjects of banishment, and their 
estates were confiscated. Mr. Willard gives a biographical notice 
of each of these seventeen, as far as he could find materials. 
Among the most known, was Timothy Ruggles, more frequently 
called Brigadier Ruggles. He was member of the provincial 
assembly in 1762, and 63, and was delegated to the New York 
Convention of 1765, of eight of the colonies, to represent 
grievances to the king, and propose means of redress, and he 
was elected president of that body. But he voted against the 
most important resolve of the convention, namely, that declaring 
the right of the colonies to an exemption from all taxes except such 
as might be imposed by their own legislative assemblies. For 
his dissent from the proceedings of this convention, he was cen- 
sured by the house of representatives of his province, and ‘repri- 
manded by the speaker in his place.’ James Putnam was also 
among the most distinguished of these seventeen provincial 
lawyers of this county. He quitted the province on the breaking 
out of the revolution, and in 1784, was appointed a Justice of the 
Supreme Court of New Brunswick. In these ante-revolutionary 
times, the popular opinion, which had spread through the commu- 
nity in consequence, no doubt, of the characters and practice of 
pettifoggers already mentioned, rendered honesty quite a distin- 
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guishing trait in every lawyer, who was supposed to possess this 
quality; and accordingly Mr. Abel Willard, of Lancaster, another 
of the seventeen, was emphatically characterised as the honest 
lawyer. He also quitted the country on the breaking out of the 
revolution, and died in England, in 1781. Another of their num- 
ber was Daniel Bliss, of Rutland and afterwards of Concord, in 
Middlesex, the executor, and supposed author of the celebrated 
epitaph of a negro buried at Concord. (a) 

Of these seventeen members of the Worcester bar, fifteen were 
swept off by the revolution, leaving a clear field to the aspiring 
young lawyers of the popular side, who came into practice after 
the courts were again opened in December, 1775, after they had 
been closed for fourteen months of awful suspense, when all petty 
controversies were hushed, and the solemn silence was broken 
only by the ‘ notes of dreadful preparation’ for the coming conflict. 

Mr. Willard then proceeds to a cursory notice of the most dis- 
tinguished members of the Worcester bar, admitted to practice 
during the revolution, and since deceased, namely, Levi Lincoln, 
William Stearns, Nathan Tyler, Daniel Bigelow, Dwight Foster, 
William Caldwell, William Sever, and Peter Clarke. Some of 
these names will be recollected as belonging to our public history. 
Of the members admitted since the revolution, and now deceas- 
ed, he enumerates some few of the most distinguished. The late 
Samuel Dexter, whose lofty and solemn eloquence, when once 
heard, was never to be forgotten, the last tones of whose voice 
in forensic debate were uttered before the national tribunal at 
Washington, commenced his professional career in this county. 
And the late Mr. Francis Blake, distinguished for brilliancy and 
cnergy of genius, passed his whole professional lifethere. After 
a careful examination of his briefs, Mr. Willard assures those 
young men who would fain rely upon intellectual resources in 
defiance of labor, that they cannot allege Mr. Blake’s example 
in their defence, for he finds the evidence of a careful and labo- 
rious preparation, even of his jury cases. 

The remainder of this address is occupied with general views 
of the profession and its practice. The discourse is in general 
very well written, affording, every where, signs of an elaborate 
preparation, highly creditable to its author, and abounding in 








(a) As many of our readers may not have met with this epitaph, we copy 
it from the first volume of Timothy Alden’s collection. 

‘God wills us free; man wills us slaves. I will as God wills, God’s will be 
done. Here lies the body of Joun Jacx, a native of Africa, who died March 
1773, aged about 60 years. Though born in a land of slavery, he was born 
free ; though he lived in a land of liberty, he lived a slave, till by his honest, 
though stolen labors, he acquired the source of slavery, which gave him his 
freedom, though not long before death, the grand tyrant, gave him his final 
emancipation, and set him on a footing with kings. Though a slave to vice, 
he practised those virtues, without which, kings are but slaves.’ 
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classical and legal allusions and citations, selected from a pretty 
wide range, and appropriately introduced. 





Coventry and Hughes’s Digest. This digest published in Eng- 
land in 1827, begins to appear in our libraries. This and Harri- 
son’s index include a complete series of legal reports down to Hil- 
ary term, 1829. The work of Coventry and Hughes is entitled 
‘An Analytical Digested Index to the Common Law Reports from 
the time of Henry III. to the Commencement of the reign of 
Geo. III., with Tables of the Names and Titles of Laws.’ The 
work is in two volumes of 1666 pages, and imported from Eng- 
land, costs twenty dollars or over. The compilers say, in their 
preface, ‘ To render the work more extensively useful, the whole 
of the modern matter to be found in the valuable notes to many 
of the reports, has been faithfully embodied, and references have 
also been made to cotemporaneous Reports in the Courts of 
Equity, and also to important recent decisions and statutes, 
showing the alterations which have been made in particular 
branches of law.’ 

These volumes include the following eighty-seven sets of re- 
ports, namely : 

Alleyn, Anderson, Andrews, Barnard, Barnadiston, Barnes, 
Bendloe, Bailee and Dalison, W. Blackstone, J. Bridgman, 
Orl. Bridgman, Brownlowe and Goldesborough, Bulstrode, Bun- 
bury, Burrow, Burrow’s Settlement Cases, Carter, Carthew, 
Cases Temp. Hardwicke, Cases of Practice in C. P., Clayton, 
Coke, Comberback, Comyns, Cooke, Croke, Cunningham, Davies, 
Dyer, Fitzgibbon, Foley, Fortescue, Foster, Freeman, Gilbert, 
Godbolt, Gouldsborough, Hardress, Hetley, Hobart, Holt, Hutton, 
Jenkins, Sir Th. Jones, Sir Wm. Jones, Keble, Keilwey, 
J. Kelyng, Sir Wm. Kelynge, Kenyon, Latch, Leonard, Levinz, 
Ley, Lilly, Littleton, Lutwyche, March, Modern, Moore, Noy, 
Owen, Palmer, Parker, Plowden, Pollexfen, Popham, Practical 
Cases in K. B., T. Raymond, Ld. Raymond, Ridgeway, Rolle, 
Salkeld, Saunders, Saville, Sayer, Shower, Siderfin, Skinner, 
Strange, Styles, Vaughan, Ventris, Willes, Wilson, Winch, Year 
Books, Yelverton. 





Harrison’s Digest, is a continuation of Coventry and Hughes’s, 
and is entitled ‘An Analytical Digest of all Reported Cases de- 
termined in the House of Lords, and several Courts of Common 
Law, both in bank and at Nisi Prius, and also the Crown Cases 
reserved, from Michaelmas Term, 1756, to Hilary Term, 1829; 
including the manuscript cases from the best modern treatises, not 
otherwise reported ;’ in two volumes, 1775 pages; price, imported, 
from sixteen to twenty dollars. The last two hundred pages 
of the second yolume consist of Addenda of cases reported 
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during the time of the work’s being in the press, and also of cases 
overlooked by the compiler and omitted in the previous part of 
the work; for the omission of which the ‘magnitude of the un- 
dertaking, and press of business, are offered as an apology. 

The following is a chronological list of the reports comprised 
in the Digest; the dates having reference to the reign; it will be 
recollected that the reign of Geo. III. commenced 1760, and that 
of Geo. IV. 1820. 

In the House of Lords. 
3rown’s Reports to 40 Geo. III; Dow, 53 to 58 Geo. II1; Bligh, 

58 Geo. III. to 3 Geo. IV. 

King’s Bench. 
Wilson, 16 to 26 Geo. II. 
W. Blackstone, 20 Geo. IT. to 10 Geo. III. 
Burrow, 30 Geo. II. to 12 Geo. III. 
Lofft, 12 to 14 Geo. III. 
Cowper, 14 to 18 Geo. ITI. 
Douglas, 18 to 21 Geo. III. 
Term Reports, 25 to 40 Geo. III. 
Kast, 40 to 53 Geo. III. 
Maule and Selwyn, 53 to 57 Geo. III. 
Barnewall and Alderson, 57 Geo. III to 3 Geo. 1\ 
Barnewall and Creswell from 3 Geo. IV. 
Dowling and Ryland from 3 Geo. LV. 
Chitty. 
Smith, 44 to 46 Geo. III. 
Burrow’s Settlement Cases. 
Caldecott’s Do. 
Kenyon’s Notes. 
Nolan. 

Common Pleas 
Wilson, 20 Geo. II. to 14 Geo. III. 
W. Blackstone, 10 to 20 Geo. Lil 
H. Blackstone, 28 to 36 Geo. III. 
Bosanquet and Puller, 36 to 44 Geo. II 
New Reports, 44 to 47 Geo. ILI. 
Taunton, 47 to 59 Geo. III. 
Marshall, 54 to 57 Geo. III. 
Moore from 57 Geo. III. 
Broderip and Bingham, 59 Geo. IIL. to 3 Geo. L\ 
Bingham from 3 Geo. IV. 

Exchequer. 

Anstruther, 32 to 37 Geo. III. 
Forrest, 41 Geo. III. 
Wightwick, 50 and 51 Geo. III. 
Price from 54 Geo. III 
M‘Cleland and Younge, 5 to 7 Geo. IV. 
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Younge and Jervis from 7 Geo. IV. 
M‘Cleland, 4 and 5 Geo. IV. 

Nisi Prius. 
Peake’s R., 32 to 37 Geo. IV. 
Espinasse, 33 to 47 Geo. III. 
Campbell, 47 to 56 Geo. III. 
Starkie, 54 Geo. III to 4 Geo. IV. 
Ryan and Moody from 5 Geo. IV. 
Holt, 55 to 58 Geo. ILI. 
Gow, 58 and 59 Geo. III. 
Carrington and Payne from 3 Geo. IV. 
Dowling and Ryland’s N. P. Cases. 

In the ‘Addenda,’ besides cases from some of the preceding 
reports, there are those from Manning and Ryland (abridged M. 
& R.) K. B.; Moody and Malkin (M. & M.) K. B. and C. 
P.; Moore and Payne (M. & P.) C. P. Burrell and Ryan’s 
Crown Cases reserved (B. & R. C. C.); Ryan and Moody’s 
Crown Cases reserved (R. & M. C. C.) 





Amos and Ferad’s Law of Fixtures. An American edition of 
this work has been recently published in New York, with notes 
of American cases, of which we shall probably take more partic 
ular notice hereafter. The subjects of the work are the right to 
remove fixtures ; as to fixtures for trade, agricultural purposes, 
or ornament or convenience ; as between landlord and tenant; as 
between tenant for life or in tail, or their personal representatives ; 
in respect to ecclesiastical persons ; and between heirs and exec- 
utors ; the rights and liabilities of parties in respect to land in- 
creased in value by the annexation of personal chattels; remedies. 





Bentham’s Principles of Legislation. Mr. Dumont says, in his 
discourse prefixed to this work, ‘His [Bentham’s] Introduction 
to the Principles of Morals and Legislation, is regarded by a small 
number of enlightened judges, as one of those extraordinary 
works, that form an era and a revolution in science.’ We can- 
not but regard this as a very flattering view of Mr. Bentham’s 
work, of which Mr. Neal here gives us an English translation. 
This volume consists of 1. A biographical notice of Mr. Bentham, 
by Mr. Neal, for which the author collected materials during a 
personal acquaintance with the philosopher, from October, 1525, 
to April, 1827, during a greater part of which period Mr. N. was 
an inmate in Mr. Bentham’s domestic establishment in Queen’s 
Square, and kept an unsparing journal of all matters that 
transpired, philosophical, literary, social, domestic and personal, 
relating to the venerable codifier; whose conversation, manners, 
domestic habits, and peculiarities are very unreservedly displayed. 
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2. Mr. Neal’s exposition of the doctrine of utility, or the greatest 
happiness principle, which the Utiltarians consider to be a ‘new 
parent idea in morals, the matrix of a better order of things.’ 3. 
Biographical sketches of Mr. Dumont, by J. B. and by J. C. L. 
de Sismondi; the latter being translated from the Revue Encyclo- 
pedique, with notes by Mr. Neal, 4. Morals and Legislation, 
consisting of thirteen chapters. A definition and explanation of 
the principle of utility are given, and then the principle of ascet- 
ism is considered, namely that of voluntary suffering of pain, such 
as wearing hair shirts, whipping, &c., whereby ‘pious hypochon- 
driacs persuade themselves that for every instant of voluntary 
pain here, they will enjoy an age of felicity hereafter.’ This 
doctrine of the monks is considered to be an antagonist principle 
to that of utility, but we do not see that it is at all so. Those 
‘pious hypochondriacs’ suppose that if all men, women, and child- 
ren would whip themselves soundly, divers times a day, they 
would thereby secure the mutual esteem of each other in this 
world, and an infinite felicity in the next ; and they accordingly, 
upon the greatest-happiness-of-the-greatest-number principle, re- 
commended to all persons whomsoever by no means to spare 
their own flesh; and that they might promote the greatest happi- 
ness, as far as they were themselves concerned, they resolutely 
mortified their flesh. They were undeniably Utiltarians ; though 
it is very possible they may not have adopted the best mode of 
promoting the greatest happiness. The next principle at war 
with utility, is, that of an arbitrary disposition, or the principle of 
‘sympathy and antipathy,’ or, as we understand the author, un- 
reasonable, capricious, and mistaken preferences and aversions, 
loves and hates. ‘The most trifling incidents, the difference in 
make of garb, a slight diversity of opinion, a variety of taste; 
either is enough to give a man the aspectof an enemy. Whatis 
history but a record of the most absurd quarrels and of the most 
useless persecutions. A prince takes a dislike to some persons 
who utter certain idle words ; he calls them Arians, Protestants, 
Socinians, Deists. The scaffold is prepared for them; the ministers 
of the altar get ready the faggot : the day when heretics are burnt, 
becomes a national festival, Was there not a civil warin Russia, 
after a long controversy, to determine how many fingers were to be 
used in making the sign of the cross??&c. This is very forcibleand 
just, and Mr. Bentham certainly attacks the follies and abuses of 
governments and teachers, in a powerful and masterly manner; 
but the mistake seems to us to lie in his supposing thathe  teach- 
ing any new principle, or any new application of an old principle, 
of morals or politics. In the next chapter the author gives an 
analysis of the causes of antipathy, as offence to the senses, (we 
dislike, ex. gr. a monster because such a thing is rare ;) wounded 
pride, (a man by not adopting our opinion, so far shows a want of 








204 Notices, Short Reviews, and Analyses. | July, 


respect to us;) power repelled, (for as we see that people dissent 
from our opinions, we feel our power over them to be limited ;) 
loss of confidence, (for we have less confidence in one who opposes 
our opinion ;) disappointment, (for harmony of opinion with others 
is a kind of certificate or guaranty of the correctness of our own ;) 
and envy, which is, as every one knows, a great cause of antipa- 
thy. The author then proceeds to show, in a very cursory man- 
ner, that the prejudices arising from this principle of antipathy, 
have a sinister influence upon governments and civil society; and 
in a note Mr. Neal makes some just remarks upon the great in- 
fluence of our own vehement republican prejudices upon our opin- 
ions and feelings in respect to forms of government and institutions 
different from our own; for we fall too readily into the error of 
supposing that our institutions are as well adapted to all other 
states of society as to that existing in the United States. After 
enumerating some objections to the principle of utility, which, 
however, the author thinks hardly worth the trouble, he proceeds 
to an analysis of pleasure and pain, introductory to a consideration 
of them as sanctions. The inquiry then assumes a metaphysical 
character in an investigation of the subject of sensibility, and the 
moral and physical causes by which it is influenced, followed by 
an application of these remarks, or ‘ this theory,’ in making an 
estimate of the evil of a crime, just satisfaction of an injury, Sc. 
The author appears to think all along that he is pursuing a con- 
nected chain of investigation, and that his propositions arise suc- 
cessively in a dependent series, though we confess that we do not 
perceive this. On the contrary, his propositions and speculations 
seem to us to be as detached and independent of each other, as 
are those of Montesquieu. We are told that Mr. Bentham is very 
concise, and so is obscure to the uninitiated, and that his works 
afford materials for whole libraries of treatises, and this, though 
meant for praise, is, in fact, a severe censure; we understand it 
to mean that his works are crude, unelaborated, and unfinished. 
For ourselves we should prize a thorough treatise on some 
one of the subjects here started, to a dozen volumes of imposing 
theories and grand conceptions in confused masses. It is 
acknowledged by the admirers of Mr. Bentham, that his pro- 
ductions are thrown off from his hands very much in the rough, 
and Mr. Neal thinks them the worse for being not finished, but 
frenchified, by Mr. Dumont. 

We next come to an analysis of political good and evil, and 
how they are spread in the world, a subject sufficiently extensive, 
but in respect to which the author seems to us to do little more 
than lay out his work. It would be a treatise worth the making 
and reading, that would give us a survey of all the kinds and 
degrees of political evil in this evil world; but to tell us that there 
are evils of the first order, which spend themselves upon individuals 
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and of the second order which extend from one to another ; evils 
primitive, derivative, immediate, consequential, extensive, divisible, 
permanent, transient ; makes us but little the wiser. And though 
it is a good maxim, that ‘good is the necessary result of natural 
causes, which operate continually, while evil is produced by 
accident and at intervals,’ it is a very trite one, a bald repetition 
of which, does not disclose any of the hitherto hidden laws of 
the universe, which decide the fate of men. 

The author then inquires into the reasons for declaring some 
actions to be crimes, and subjecting them to punishment, which 
he says must be resolved into utility, whose decisions would 
reverse many of the usages of countries in this particular; but we 
shall look in vain in the chapter which treats of this subject, for 
any definite, practical principles, by which to direct legislation ; 
and any one having a case in hand to be decided upon, will get 
little help from Mr. Bentham’s eleventh chapter. 

In the last chapter the tone and spirit of the work are raised 
again, for here the author is attacking the false modes of reasoning 
on subjects of government, and it is in attacks that he shows his 
strength, even prodigally at times, for he beats down obstacles to 
utility with the exertion of his huge strength, which would fall 
before a breath. He crushes and demolishes the massy fabrics 
of the philosophers with a gigantic power; he is a very Sampson 
Agonistes among their temples. But as a builder he has little 
success. He only presents the old doctrine that interest and 
self-love is the spring of action and basis of moral obligation, 
without any other novelty than the incorrectness of phraseology 
and not a little pretension to authority. 





Pickering’s Seventh and Eighth Volumes. Our abstracts include 
Mr. Pickering’s seventh volume. The great case of the Charles 
River and Warren bridges, which occupies nearly half of this 
volume, will hereafter be a subject of discussion before the 
Supreme Court of the United States. 

The first part of the eighth volume, now just published, em- 
braces a proportionally large number of important questions. It 
includes the Suffolk cases for March, and some of Berkshire for 
September, 1829. Amongst the latter is the case of Sackett v. 
Sackett on the subject of forfeiture for waste by tenant for life, 
mentioned in the article in this number on Mr. Dane’s 9th volume. 
This case is applicable to some other states besides Massachusetts. 

Lupton v. Carter and trustees, p. 298, decides that where 
a debtor assigns goods and choses in action, for the benefit of 
creditors, and the amount due to creditors, who have assented and 
become parties to the assignment, is greater than the value of the 
zoods, but less than that of the goods and choses in action together, 
the assignee cannot be held as garnishee at the suit of another 

VOL. 1V.—-NO, VII. 26 
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creditor, not a party to the assignment ; in other words, the court 
will not compel him first to apply the proceeds of the choses in 
action to the payment of the creditors, parties to the assignment; 
and to hold the surplus of the goods, if any, for the benefit of 
the attaching creditor. This had been a long doubted question 
under the trustee law of Massachusetts. 

Curtis v. Norris and trustee, p. 280, involves the question dis- 
cussed in Owings’s executors v. Owings, 1 Harris and Giil, 494, 
noticed in Am. Jur. vol. 3, p. 334. This case of Curtis & Norris 
decides that where H. holds goods of N. and at the request of 
N. verbally promises S. & Co. that he will pay a draft of N. 
which they had accepted, H. is bound by this promise; or in other 
words, this is in effect an assignment of the proceeds, to that 
amount, toS. & Co. Besides some of the cases cited in the 
Jurist in the place referred to, this case refers to Hall v. Marston, 
17 Mass. R. 575; Van Staphorst v. Pearce, id. 258; and Hodgson v. 
Anderson, 3 B. & C. 842. 

Adams v. Cordis, 8 Pick. 260, decides that a garnishee, who 
is such in consequence of a balance due from him to his agent 
in London, is chargeable only at the par of exchange, and not for 
the premium, which he must have paid for exchange on England 
to replace the amount which had been advanced for him by the 
agent there. To this point of holding the garnishee answerable 
only for the amount at the par of exchange, which was in fact a 
saving of ten per cent to him, taking the customary mode of com- 
paring exchange; the court refers to Martin v. Franklin, 4 Johns. 
R. 125, and Scofield v. Day, 20 Johns. R. 102. Another point 
decided in this case was, that the garnishee could not charge and 
retain out of the funds in his hands, enough to cover his counsel 
fees and other expenses occasioned by his being summoned as 
garnishee. A law was passed at the last session of the Massachu- 
setts legislature, allowing the garnishee to retain an amount, to be 
determined by the court, to reimburse these expenses. 

In Hobart v. Norton, 8 Pick. 159, it is decided that where a 
master, at the commencement of the voyage, intends to deviate, 
by putting into a particular port, and in the prosecution of the 
voyage the circumstances of weather, &c. are such that he is 
obliged to put into the same port, as a measure of prudence and 
necessity, his putting in is not a deviation. 

In Commonwealth v. Brickett, 8 Pick. 138, it is decided that 
bail, becoming such in another state, may arrest their principal in 
Massachusetts. A similar doctrine is held in Nicolls v. Inger- 
soll, 7 Johns. R. 145. 

In Baker v. Briggs, 8 Pick. 122, it is held that a person nota 
payee or endorsee, who endorses a note at the time of making it, 
is liable to an action as an original promissor, on the note, and 
may be declared against as such. In Wylie v. Lewis, 7 Day, 
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301, referred to Am. Jur. v. 3, p. 351, such an endorsement was 
filled up with an undertaking that the maker ‘ was of ability to 
pay said note, and should continue to be, and should pay said 
note, according to its tenor.? The court decided against this 
manner of filling up the endorsement. 

In The New England Insurance Company v. De Wolf, 8 Pick. 
56, it is held that an endorsement of a note in this form, ‘ By 
authority from J. D. I hereby guarantee the payment of this note,’ 
signed by the agent in his own name, will bind the principal, and 
not render the agent personally answerable, the contract being 
not under seal, and the agent having authority toguaranty. Butif 
it had been a sealed instrument, the same form of signature would, 
according to former decisions, have bound the agent personally. 

In Yates v. Brown, 8 Pick. 23, it is held that where a vessel, 
while under the direction and management of a pilot, ran foul of 
and injured another, the owners were answerable for the damage, 
in the same manner as if she had been under the management of 
the captain. 

These are among the more striking cases contained in this 
pamphlet. We have omitted to mention some others, because a 
notice of them would have occupied more space than we wish to 
give in this place. 

Proposed Analytical Digest of all the American Reports. Messrs. 
Hilliard, Gray &§ Co. propose to publish an Analytical Digest of 
all the American Reports; to be comprised in four or five vol- 
umes, Svo. of 1000 pages each, in small type, on good paper, at 

$5 per volume. The work is to be executed by William Hil- 
liard, Jr. Esq. and revised by Benjamin Rand, Esq. A work of 
this description, well executed, will certainly be very convenient 
to the profession. We should not say, however, that a work of 
this kind which should be merely a copy of the abstracts of 
cases given by the reporters, would be such as the profession 
ought to expect, for it is very well known that the abstracts made 
by some of the reporters do not give all the points decided, and 
give some points as being so, which do not appear, on examina- 
tion of the cases, to have been decided by the court. We are 
therefore glad to learn that the compilers of this work intend to 
examine the cases themselves and revise the abstracts, in all the 
reports, where those of the reporter are of questionable authority. 
Mr. Rand is already well known to the profession, and the union 
of talent, skill, learning, and industry, brought to the work, are a 
good pledge that it will be well executed. 
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Punishment for Crimes committed abroad.—Article of the propos- 
ed Belgian Penal Code. The projected penal code, says the 
Themis, of 1829, p. 1, which has been proposed to the States 
General of the Netherlands for their decision, is divided into two 
parts, the first consisting of general provisions, the second treat- 
ing of each particular description of crimes, and the punishment 
applicable to them respectively. The first title of the first part 
contains provisions analogous to those which the French legisla- 
tor thought necessary to place in the introduction to the code of 
‘ Instruction Criminelle ;? but we meet with many provisions which 
are not to be found in the French law ; for instance that which 
makes the penal code applicable, 1. To Belgians who have com- 
mitted, abroad, in other countries, the crime of murder, arson, 
(incendie) threatening to burn buildings, (menace d’incendie ) 
robbery, and other atrocious crimes, whether such crimes be com- 
mitted against Belgians or foreigners. 2. To Belgians who, out 
of the realm, have committed any other crime, upon or in regard 
to other Belgians, unless they have been punished for the same 
in the foreign country. 

These are certainly provisions of very great importance. They 
carry the principle of concurrent jurisdiction in different nations 
further than it has been heretofore extended. All nations have 
a common jurisdiction in respect to piracy on the high seas, but 
the sovereign of the territory has hitherto been held to have 
exclusive jurisdiction of crimes committed on land. And yet we 
do not see but that this provision of the proposed code of the 
Netherlands, may shelter itself under one doctrine which is of 
universal adoption, namely, that the subjects or citizens of a 
country are entitled to the protection of their government, and 
also continue to owe allegiance to it, while abroad. In the con- 
templation of the fundamental laws of all countries, they carry 
with them, all over the world, the national character and a right 
to national protection; and it is only going a step further in the 
same doctrine to provide that they shall also carry with them a 
liability to be punished by the national authority for crimes com- 
mitted abroad, in case of their returning home. This provision 
seems to be of some practical importance, where the territory is 
cut up into small jurisdictions, without any territorial barriers, 
such as mountains and seas, as is the case in respect to many 
parts of Germany. The conductors of the Themis justify this 
provision of the proposed Belgian code, upon the ground that the 
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subject of the realm ought to be protected against those villains, 
who having gone abroad to enrich themselves by plunder and 
crimes, return home to enjoy in quiet the fruits of their misdeeds, 
and who may be very naturally expected next to invade the lives 
and property of their fellow subjects at home, unless the law 
interposes for their protection. But this principle, it seems to us, 
ought to be modified a little in its practical application, for it is a 
fundamental doctrine that a man’s contracts and his conduct shall 
be regulated by the lex loci of the act. It seems to us to admit of 
great doubt whether the acts of Belgians, in the United States or 
the West Indies, for instance, whether in a civil or criminal 
regard, should be construed according to the Belgian code. It is 
a departure from an acknowledged and generally received doc- 
trine, to interpret them by any other than the laws of the place 
where the act is done. And then again, and as a consequence of 
the former doctrine, as well as from respect to the right of sove- 
reignty, the interpretation and the punishment more properly 
belong to the jurisdiction of the place of the act. This had been 
held to be so decidedly and obviously a general and binding doc- 
trine, that judges have applied it and facilitated its execution, 
without any treaty or statute provision to this effect. In the very 
able and satisfactory opinion given in Fisher’s case, by Chief 
Justice Reid, at Montreal, 1827, published in this journal, vol. 
1, p. 297, and in Washburn’s case, 4 Johns. Ch. Rep. 106, cited 
ibid. p. 305, n., it has been held that one country owes to an- 
other, in virtue of the unwritten universal law, the delivery up of 
fugitives from justice, in order that they may be tried and pun- 
ished under the jurisdiction of the place of the act. This salu- 
tary principle of the general law, ought, it seems to us, to be 
respected in a provision of any code similar to the one above 
referred to, and the criminal should not be tried and punished 
under the jurisdiction of his own country, to which he should 
have returned, until it should appear that the sovereign of the 
place of the act, did not reclaim him for punishment. 





Dr. Thibaut, Professor of Jurisprudence at Heidelberg, was 
recently offered a professorship at Leipsic, with a salary equivalent 
to about four thousand dollars. He was also invited to the univer- 
sity of Munich. But he chooses to remain at Heidelberg, where 
he has been professor now twenty-three years. 





Question of the Removal of Judge Harrison. ‘The question be- 
fore the legislature of Maryland, respecting the removal from office 
of Judge Harrison, of the 6th Judicial District, on the ground of 
alleged insanity, is postponed to the next session. 





The following publications on subjects of jurisprudence were 
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made in the Southern Provinces of the Netherlands in 1828. 
They are not all of interest in the United States, but we enume- 
rate the whole as illustrating the course of juridical learning and 
speculation in the Netherlands: 

On the Punishment of Death, considered in respect to equity, 
morality, and expediency. By Adolphus Levae. Brussells. 

The Concordat, the Code Penal, and the Turks. By the 
Nephew of a Bishop. Brussells. Svo. An occasional pamphlet. 

Critical Observations on the Penal Code. By P. A Savart. 
Prussells. (Pamphlet.) [The Penal Code referred to in this 
and the other publications in the Netherlands, is the code recently 
proposed in the States General. | 

A Short Dissertation on certain questions relating to the nullity 
of Marriages. By Sanfourche Laport. Brussells. (Pamphlet.) 

On the Study of the Statute Laws of the Netherlands; a dis- 
course introductory to the juridical conferences. By F. Plaisant. 
Brussells. (Pamphlet.) 

On Corrections essential to be made, by way of revision, in 
many of the provisions of the Civil Code of the Netherlands, 
before its adoption. By P. L. Spinael. Brussells. 8vo. pp. 80. 

A Collection of different parts of the Text and an Indication 
of corrections indispensable to be made, by way of revision, in 
many of the provisions of the Code respecting the proceedings 
in Civil Actions, before its adoption. By. P.L.Spinael. Brussells. 
Svo. pp. 50. 

Pothier on Obligations, revised, abridged, and adapted to the 
present Civil Code. By A. M.S. Molitor. Louvain. 2 vols. 
pp- 370. [The foreign editions of this Treatise are matter of 
some curiosity in the United States. Since the adoption of the 
new French Code, an edition of Pothier has been published in 
France by Bernardi, purporting to present the changes made by 
the Civil Code, of which the editors of the Themis say that it 
would be grateful to them to speak favorably, but impartiality 
requires of them to state that the edition does not answer to its 
title, as it does not point out many of the material modifications 
of Pothier’s doctrines introduced by the Code. They speak 
more favorably of this Louvain edition by M. Molitor, and say it 
will be a useful work, though this, they add, is not without 
marks of negligence and oversight. Vide Themis, v. ix. p. 529. | 

The above, together with a continuation of the ‘ Annals of Ju- 
risprudence, Civil and Commercial,’ &c. by M. Sanfourche Laport, 
and part I. of vol. 2d of M. L. A. Warnkenig’s Commentarii Juris 
Romani Privati, with three Orations, and one Essay in Latin, 
constitute the law publications in the Southern Provinces of the 
Netherlands, for 1828. 


‘atalogque of Law Manuscripts. Professor Hachel, of Leipsic, 
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one of the contributors to the Paris Themis, has visited various 
parts of Europe, for the purpose of obtaining information con- 
cerning manuscripts on the subject of jurisprudence; the results 
of his labors are about to appear at Leipsic, in four successive 
numbers, under the title, Catalogi Librorum Manuscriptorum, qui 
in bibliothecis Gallia, Helvetia, Italia, Hispanie Lusitanie, Belgii, 
Britania Magne, etc. asservantur. 





Opinion of German Jurisconsults respecting Punishment by Whip- 
ping. The distinguished German Jurisconsult, Zeilleo, in 1825, 
published in the Journal of Austrian Jurisprudence, Lib. 3, No. 2, 
a dissertation, in which, says the Paris Themis, he proved in the 
most satisfactory manner, the expediency of abolishing punish- 
ment by whipping, and all the German Jurisconsults approved of 
his opinion; and this punishment was in consequence expunged 
from the recently proposed code of Bavaria; though it had been 
retained in a project of a code in 1825, for the same kingdom. 
The French editors think it singular that this penalty is retained 
in the British statute of 7 and 8 Geo. LV. c. 29, s. 8, (June 27, 


1827) ‘an act for consolidating the laws of England relative to 
larceny.’ 





Schrader’s new edition of Corpus Juris Romani. M. Schrader, 
professor in the university of Tubingen, who superintends the 
proposed new edition of the Corpus Juris Romani, for which dili- 
gent researches and many journeys have been made, to collect 
manuscripts and materials, was about to commence the publica- 
tion in 1829. One hundred and sixty-three different manuscripts 


of the first part of the Pandects, had been collated in settling the 
text. 





Patents in France. In 1828 eleven commissioners were ap- 
pointed to revise the French laws on the subject of patents for 
new inventions. M. de Saint Cricy, then minister of commerce 
and manufactures, addressed to a large number of such persons as 
were most likely to understand the subject, certain questions, 
which they were requested to answer. What further proceedings 
have been had under the commission we are unable to say. We 
subjoin a translation of the questions and a list of books annexed 
to it. The law of patents in this country demands a thorough 


revision, and these questions may perhaps suggest some beneficial 
changes. 


Questions relating to the revision of the laws on the subject of 
patents for new inventions. 


Preliminary question. Ought inventions for abridging labor 
(inventions industrielles | to continue to be protected by patents, 








212 Intelligence and Miscellany. [ July, 


confirming the exclusive privilege of using those inventions 
during a limited term? 

If this question be answered aflirmatively, the following ques- 
tions are submitted. 

Question I. What are the inventions which can be protected 
by patents? Should patents be issued for such as have for their 
object to bring into use, 1. Material products previously un- 
known; 2. Material products previously known, but produced 
by means which were unknown or had never received the same 
application; 3. Machines, apparatus, instruments, tools, processes, 
and other material agents of industry which are new? 

On the other hand, should patents be refused for inventions of 
which the products are immaterial, and do not require the em- 
ployment of any means used in the arts and trades? 

Are there any exceptions to be made in either of these classes ? 

II. Can the existing laws be modified so as to apply to the 
property in designs and models for manufactures ? 

{il. Should the invention of an improvement in a pre-existing 
branch of industry be entitled to any protection ? 

What protection should it receive ? 

IV. Should a patent be given in France for the improvement 
of a foreign art previously unknown ? 

What privileges should be granted by such patents? Should 
there be a distinction made between the introduction of processes 
and improvements in the arts, known in the foreign country, though 
unknown in France; and the introduction of such processes and 
improvements kept secret in the foreign country ? 

V. What should be the form of a petition fora patent? What 
ought it to contain? To what officer should it be addressed ? 

VI. Should patents be subject to any previous examination, 
before they are issued ? 

VII. Should any mode be adopted by which a third person 
may be enabled to oppose the issuing of a patent? 

VIII. In what manner should patents be issued ? 

IX. What forms ought patentees to be obliged to go through, 
where after their patents are issued, they are desirous of making 
changes or additions in their inventions ? 

X. Should petitions for patents be made public ? 

XI. Ought the descriptions of patented inventions to be made 
so? 

XII. Should the publication be optional or obligatory? Should 
there be any exceptions to it? How, and at what time should 
it be made? 

XIII. What ought to be the precise time when the patentee’s 
term should commence? Ought the time for the commencement 
of the term and of the exercise of the right to be the same ° 

XIV. What ought to be the duration of a patent right ’ 
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XV. Can the term of a patent be prolonged? and in what 
cases? by whom and in what form of proceeding ? 

XVI. Ought patents to be subjected to the payment of a specific 
tax? and to what amount ? 

XVII. At what time or times should it be payable ? 

XVIII. What persons ought to be able to become original 
patentees or proprietors of patents ? 

XIX. What should be the rights of patentees : 

XX. In order to maintain the rights granted by patent, shall 
any distinctive mark be required to be placed on the products of 
patented inventions ? 

XXI. In what manner should partial or total assignments of 
patents, and licenses to use patents, be required to be made ? 

XXII. What shall be recoverable by patentees in case their 
rights are violated ? 

XXIII. For what causes shall patents be annulled or forfeited ’ 

XXIV. Before what judges shall actions for the annulling or for- 
feiture of patents, and those for invading the rights of patentees, 
be brought, and what is the best mode of proceeding ? 

XXV. What should be the effect of a judgment in regard to 
a patent ° 

XXVI. What shall be the penalties incurred by contraventions 
of the law of patents ? 

XXVII. Isit expedient to provide for inventors a procedure, 
like the Caveat used in England, by which they can by declaration, 
record, or other authentic act preservative of their rights, fix a 
certain date for the first result of their meditations and researches, 
until they bring their inventions to a sufficient degree of maturity 
to claim a definitive title ? 


Works on the Subject of Patents for Invention. 


An Essay on the law of patents for new inventions, ete., by 
John Dyer Collier. London. 1803. 

The Law and Practice of patents for inventions, by William 
Hands. London. 1808. 

A Collection of the most important cases respecting patents of 
inventions and the rights of patentees, etc., by John Davies. Lon- 
don. 1816. 

A practical Treatise, on the law of patents for inventions and 
of copyright, etc., by Richard Godson. London. 1823. 

A Compendium of the law of patents for inventions, by W. 
H. Wyatt. London. 1826. 

An Essay on the law of patents for new inventions, by Thomas 
Green Fessenden. Boston. 1822. 

Traité des Brevets d’invention, par A. Ch. Renouard, 1825; 
chez A. A. Renouard, libraire, rue de Tournon, n° 6. 


VOL. IV.—NO. VII 








214 Intelligence and Miscellany. [July, 


Encyclopédie progressive; Brevets d’invention, par le méme, 
1826. 

De la législation et de la jurisprudence concernant les Brevets 
d’invention, etc., par Théodore Regnault, 1825; chez Delaunay, 
Ponthieu, et Dentu, libraires, au Palais-Royal. 

Quatre articles sur le Caveat, par le méme, dans le Journal 
hebdomadaire des arts et métiers de l’Angleterre, 1826, n°* 54— 
59; deuxiéme année, tome V, 4° et 9° cahiers, n°* 69, 70, 71 
réunis; deuxiéme année, tome VI, 6° cahier; et n°* 72, 73, 74, 
75 réunis; deuxiéme année, tome VI, 7° et dernier cahier. 





Theses on admission to degrees in Law in Paris. We learn from 
the Themis of 1829, that the Faculty of law of Paris have direct- 
ed that instead of some short comments on a few texts of the 
Code Civil, the candidates for the degree of either licenciate, or 
doctor, of law, shall read before the faculty an essay upon some 
legal subject, which, say the conductors of the Themis, will give 
an opportunity to the aspiring and more able students to enter 
upon practice with some eclat. The editors propose to explain, 
at some future time, why the pupils have attached so little im- 
portance to giving any public testimonials of their proficiency at 
the time of their being admitted to practice. It appears, how- 
ever, that some students have heretofore, on this occasion, read 
dissertations by which they gained a good deal of reputation. 

This practice seems to be a relic or revival of the readings ot 
old times on these occasions, which have gone out of fashion in 
England, and which have, we believe, never been in use in the 
United States. 





Legal subjects proposed for discussion in the Netherlands in 1829. 
We learn from the Themis, of 1829, that the different faculties of 
law in the Netherlands have proposed the following subjects for 
discussion at their recent academical sessions. 

At Liege, the subject proposed is, What is the true doctrine ot 
the Roman law of negligence? (laches ) 

At Ghent. Whether the government has a right to prohibit 
suicide, and whether the laws enacted to this effect are suitable 
and expedient for this purpose. 

At Louvain. The doctrine of Von Savigny, concerning rents. 

At Groningen. An historical exposition of the doctrine of the 
Roman law on property and the modes of acquiring it. 

At Leyden. A Comparison of the present Monetary System of 
the Netherlands, with that of the late Belgian Republic, together 
with a succinct exposition of the principles of pclitical economy 
in relation to this subject. 

At Utrecht. The coincidences and diversities of the ancient 
Roman, and the modern law of contracts. 
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New Law Work in Chili. It was stated in the New York 
Journal of Commerce, of Feb. 5, that J. J. de Mora, Principal of 
the Lyceum of Chili at Santiago, a gentleman admirably quali- 
fied for the undertaking, has been for some time past engaged in 
preparing a general system of Law, which promises to be of im- 
mense utility to the Republics of the South. His principal object 
has been, ‘to free the science from its obscurities and useless 
incumbrances, which only embarrass and deform it, and to avail 
himself of the improvements suggested by Bentham, Compte, 
De Lolme, Campomanes, Pardesus, Azuni, Lampredi, and other 
eminent writers whom it would be tedious to mention.’ He has 
also endeavored to accommodate his doctrines to the new politi- 
cal organization of the Spanish American States, where legisla- 
tion, especially in its civil branches, is distracted between the 
recent innovations of liberty, and the ancient and often contra- 
dictory principles of the Spanish Law. 

The work is to consist of seven volumes; the first of which, on 
Natural Rights and the Law of Nations, was to be published on 
the first of January, 1830, and the others at intervals of one year, 
or sooner if practicable. The second volume is to treat of Ro- 
man Law; the third and fourth, of Civil and Criminal Law; the 
fifth, of Commercial Law; the sixth, of Canonical or Ecclesiasti- 
eal Law ; the seventh, of Political Economy and Constitutional 
Law. Judging from the table of contents, which we have before 
us in detail, it will be a work of sterling value, and in the opinion 
of good judges, will become the standard authority on the subject 
of which it treats, in all the new Republics. 





Abolition of the Suttee Rite in India 
A. D. 1829. Regulation xvi. 

A regulation for declaring the practice of suttee, or of burning or burying alive 
the widows of Hindoos, illegal, and punishable by the Criminal Courts. 
Passed by the Governor in Council, on the 4th December, 1829. 

1. The practice of suttee, or of burning or burying alive the 
widows of Hindoos, is revolting to the feelings of human nature; 
it is no where enjoined by the religion of the Hindoos as an im- 
perative duty; on the contrary, a life of purity and retirement on 
the part of the widow is more especially and preferably inculcat- 
ed, and by a vast majority of that people throughout India the 
practice is not kept up nor observed; in some extensive districts 
it does not exist; in those in which it has been most frequent, it 
is notorious that in many instances acts of atrocity have been per- 
petrated which have been shocking to the Hindoos themselves, 
and in their eyes unlawful and wicked. The measures hitherto 
adopted to discourage and prevent such acts have failed of suc- 
cess, and the Governor General in Council is deeply impressed 
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with the conviction that the abuses in question cannot be effect- 
ually put an end to without abolishing the practice altogether. 
Actuated by these considerations, the Governor General in 
Council, without intending to depart from one of the first and 
most important principles of the system of British Government in 
India, that all classes of the people be secure in observance of 
their religious usages so long as that system can be adhered to 
without violation of the paramount dictates of justice and human- 
ity, has deemed it right to establish the fol'owing rules, which 
are hereby enacted to be in force from the time of their promul- 
gation throughout the territories immediately subject to the Pres- 
idency of Fort William. 

2. The practice of suttee, or of burning, or burying alive, the 
widows of Hindoos, is hereby declared illegal, and punishable by 
the Criminal Courts. 

3. First, All Zemindars, Taleokdars, or other proprietors of 
land, whether Malguzaree, or Lakberak; all Sudder farmers, and 
Under-rulers of land of every description ; all dependent Talook- 
dars; all Naibs and other local agents; all native officers employed 
in the collection of the revenue and rents of land on the part of 
Government, or the Court of Wards; and all Munduls, or other 
head men of villages, are hereby declared especially accountable 
for the immediate communication to the officers of the nearest 
police station, of any intended sacrifice of the nature described in 
the foregoing section; and any Zemindar, or other description of 
persons above noticed, to whom such responsibility is declared to 
attach, who may be convicted of wilfully neglecting or delaying 
to furnish the information above required, shall be liable to be 
fined by the Magistrate, or joint Magistrate, in any sum not ex- 
ceeding 200 rupees, and in default of payment to be confined for 
any period of imprisonment not exceeding six months. 

Second. Immediately on receiving intelligence, that the sa- 
crifice declared illegal by this regulation, is likely to occur, the 
Police Darogah shall either repair in person to the spot, or depute 
his Mohurhir or Jemadar, accompanied by one or more Kurken- 
dazes of the Hindoo religion, and it shall be the duty of the police 
officers to announce to the persons assembled for the ceremony, 
that it is illegal, and endeavor to prevail on them to disperse, 
explaining to them that, in the event of their persisting in it, they 
willinvolve themselves in a crime, and become subject to a pun- 
ishment by the criminal courts. Should the parties assembled 
proceed, in defiance of these remonstrances, to carry the ceremony 
into effect, it shall be the duty of the police officers to use all 
lawful means in their power to prevent the sacrifice from taking 
place, and to apprehend the principal persons aiding and abetting 
in the performance of it; and in the event-of the police officers 
being unable to apprehend them, they shall endeavor to ascertain 
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their names and places of abode, and shall immediately commu- 
nicate the whole of the particulars to the Magistrate, or joint 
Magistrate, for his orders. 

Third. Should intelligence of a sacrifice declared illegal by this 
regulation, not reach the police officers until after it shall actually 
have taken place, or should the sacrifice have been carried into ef- 
fect before their arrival at the spot, they will, nevertheless, institute 
a full inquiry into the circumstances of the case, in like manner 
as on all other occasions of unnatural death, and report them for 
the information and orders of the Magistrate, or joint Magistrate, 
to whom they may be subordinate. 

4. First. On receipt of the reports required to be made by the 
Police Darogahs, under the provision of the foregoing section, the 
Magistrate or joint Magistrate of the jurisdiction in which the 
sacrifice may have taken place, shall inquire into the circum- 
stances of the case, and shall adopt the necessary measures for 
bringing the parties concerned in promoting it, to trial before the 
Court of Circuit. 

Second. It is hereby declared that, after the promulgation of 
this regulation, all persons convicted of aiding or abetting in the 
sacrifice of a Hindoo widow, by burning or burying her alive, 
whether the sacrifice be voluntary on her part or not, shall be 
deemed guilty of culpable homicide, and shall be liable to pun- 
ishment by fine or by imprisonment, or by both fine and impris- 
onment, at the discretion of the Court of Circuit, according to the 
nature and circumstances of the case, and degree of guilt estab- 
lished against the offender; nor shall it be held to be any plea of 
justification that he or she was desired by the party sacrificed to 
assist in putting her to death. 

Third. Persons committed to take their trial before the Court 
of Circuit for the offence above mentioned, shall be admitted to 
bail or not, at the discretion of the Magistrate or joint Magistrate, 
subject to the general rules in force in regard to the admission of 
bail. 

Fifth. It is deemed necessary to declare, that nothing con- 
tained in this regulation, shall be construed to preclude the Court 
of Nizamut Adawlut from passing sentence of death on persons 
convicted of using violence or compulsion, or of having assisted 
in burning or burying alive a Hindoo widow, while laboring 
under a state of intoxication or stuperfaction, or other causes im- 
peding the exercise of her free will, when from the aggravated 
nature of the offence proved against the prisoner, the Court may 

see no circumstances to render him or her, a proper object of 
merey. 





The Law Institution of Harvard University. This law-school 
is in a flourishing state. The present number of students is 
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thirty-six, having increased to this number from twenty-seven, at 
which it stood at the time of our former notice of the school in 
October last ; and there is, as we understand, a fair prospect of a 
still more rapid rate of increase in the autumn; that being the 
time of the commencement of our academical year in the United 
States generally. The following circular gives the outline of the 
plan of instruction and course of reading. 


‘ The design of this Institution is to afford a complete course 
of legal education for gentlemen destined for the bar in the dif- 
ferent parts of the United States, and also elementary instruction 
for gentlemen not destined for the bar, but yet desirous of qualify- 
ing themselves for public life or for commercial business. The 
various branches of public and constitutional law, the common 
law, admiralty, maritime, and equity law, are taught, with occa- 
sional illustrations of foreign law. 

‘The immediate superintendence and direction of the school 
will be by Mr. Ashmun, Royall Professor of Law in the Univer- 
sity, who will occasionally deliver lectures and make examinations 
of the students. Mr. Justice Story, Dane Professor of Law in 
the University, resides in Cambridge, and during the intervals of 
his judicial duties will assist in the superintendence of the School. 
He will deliver lectures upon all the branches of law belonging 
to his Professorship, viz. upon the Law of Nature and Nations, 
and upon Maritime, Commercial, Equity, and Constitutional Law. 

There will be three terms and three vacations in the year, 
corresponding with those of the undergraduates :—The first va- 
cation is of two weeks, from the Wednesday preceding the 25th of 
December ; the second, of two weeks, from the first Wednesday 
in April; and the third, of six weeks, next preceding Com- 
mencement, which is on the last Wednesday in August. 

‘Students may generally be accommodated with rooms in the 
college buildings upon the same terms as undergraduates, and 
may, if they choose, board in commons as resident graduates, at 
the rate of $175 per week. The fees for instruction are $ 100 
per annum, for which the students have the use of lecture rooms, 
the library, and the privilege of attending all the public lectures 
of the University gratis; and the opportunity of instruction in the 
modern languages on the payment of $10 per annum for each 
language studied. Gentlemen, who are graduates of a college, 
will complete their education in three years; those who are not 
graduates, in five years. But instruction will be given for stated 
periods, as may suit the convenience of students, without sub- 
dividing any of the terms. 

‘No previous examination is necessary for admission. But 
every student will be expected to bring from his parents or friends 
a certificate of his good character, and some general statement of 
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his previous studies. Bonds will be required for the payment ot 
all dues to the College. 

‘The following has been adopted as the general course of 
study. It is intended that the books named in the first column, 
as the ‘ Regular Course,’ shall be read by the students in classes 
for stated and frequent examinations; and that the others shall 
be read as a parallel course, as the previous studies, and the 
leisure and progress of the student shall allow. 

‘The students have the use of an extensive Law Library, and 
access to the Library of the University, containing about thirty 
thousand volumes. They are furnished with all the books used 
as class books, except where they prefer to supply themselves, 
as they frequently will, for the purpose of making references and 
notes, with a view to future study and practice. 

‘In addition to the course of reading, the students occasionally 
write dissertations upon subjects connected with it; and every 
week a moot court is held, at which, in rotation, they argue 
questions of law. They have also a debating club for miscella- 
neous discussions, and improvement in extempore elocution. 


COURSE OF STUDY. 


Regular Course. Parallel Course. 
Blackstone’s Commentaries. Sullivan’s Lectures. 
Wooddeson’s Lectures. Hale’s History of the Common 
Kent’s Commentaries. Law. 


LAW OF PERSONALTY. 
Bacon’s Abridgment, selected Angell on Limitations. 


titles. Bingham on Infancy. 
Dane’s Abridgment, do. Collinson on Idiots and Lunatics 
Chitty on Contracts. Hammond’s Nisi Prius. 
Phillipps on Evidence. Kyd on Awards. 
Chitty on Pleading. Kyd on Corporations. 
Saunders’s Reports and Notes. Reeves’ Domestic Relations. 
Select Cases. Reeve’s History of English Law 
Starkie on Evidence Roberts on the Statute of Frauds 


Roper on Legacies. 
Roper on Husband and Wife 
Starkie on Slander. 
Toller’s Executors. 


COMMERCIAL AND MARITIME LAW. 
Bacon’s Abridgment,‘Merchant.’Long on Sales. 


Dane’s do. ‘Insurance.’Phillips on Insurance. 
Bailey on Bills. Benecke on Insurance. 
Abbott on Shipping. Livermore on Agency 
Paley on Agency. Stevens on Average. 

Marshall on Insurance Azuni’s Maritime Law. 


Jones on Bailments 





220 Intelligence and Miscellany. | July, 


Gow on Partnership. 
Fell on Guarantee. 
Selected Cases from the Reports. 

LAW OF REAL PROPERTY. 
Coke on Littleton. Runnington on Ejectment. 
Cruise’s Digest—Select titles. Sanders on Uses and Trusts. 
Fearne on Contingent Remain- Powell on Mortgages. 


ders. Angell on Water Courses. 
Preston on Estates. Woodfall’s Landlord and Ten- 
Dane’s Abridgement—Select ant. 

titles. Sugden’s Vendors. 
Stearns on Real Actions. Jackson on Real Actions. 
Select Cases. 

EQUITY. 

Barton’s Suit in Equity. Fonblanque’s Equity. 
Cooper’s Pleadings. Redesdale’s Pleadings. 
Maddock’s Chancery. Beames’ Pleas in Equity 
Newland on Chancery Con- Eden on Injunctions. 

tracts. Hoffman’s Master in Chancery 


Select Cases. 
CROWN LAW. 
East’s Crown Law. 
MeNally’s Evidence. 
Russell on Crimes. 
Select Cases. 
CIVIL LAW. 
Gibbon’s Roman Empire, ch. Pothier on Obligations. 
44, Domat’s Civil Law—Select ti 
Justinian’s Institutes. tles. 
Brown’s Civil Law. 
Butler’s Hore Juridice. 
LAW OF NATIONS. 


Marten’s Law of Nations. Ward’s Law of Nations. 
Rutherforth’s Institutes. Vattel’s Do. 
Bynkershoek’s Law of War. 
CONSTITUTIONAL LAW. 
American Constitution. The Federalist, 
Select Cases in Reports. Rawle on the Constitution. 





Professor Hoffman’s Law School at the University of Maryland in 
Baltimore. The Maryland Law School is well known to the 
public, and the already well established reputation of Professor 
Hoffman and the institution in which he gives his course of legal 
instruction, renders any particular notice from us unnecessary. 
In turning over asmall volume consisting of the Syllabus of 
Professor Hoffman’s course, and two introductory lectures, how- 
ever, it occurred to us that some of the passages might answer 
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the inquires of some of our readers who may not have met with 
that publication. Professor Hoffman had previously published 
his ‘Course of Legal Study,’ ‘ which; I presume,’ says he, ‘ was 
the first manual ever arranged for law students either in England 
or this country.’ And he is certainly not mistaken in trusting to 
the representations of his friends, as evidence that it has not been 
without its use. The course of lectures in this institution at the 
time of these pamphlets being published, commenced on the first 
Monday of October, and occupied one or two hours of the day 
during four months. But only a part of the course was then 
proposed; the whole of which when completed was intended to 
occupy ten months of the year for two years, as we understand 
to be the case at present. The following details of the establish- 
ment are given: 

‘Presuming it highly probable that a course of public lectures, 
particularly one of such vast extent as that in which I am en- 
gaged, would require various auxiliaries to insure its eventual 
success, I opened an establishment which I denominated the 
Maryland Law Institute. Too little regard, we think, has been 
paid in all countries to the comforts and conveniences of those 
engaged in the toils of a long and arduous course of study. Stu- 
dents of law, in common with those of divinity and medicine, 
cannot be too strongly invited to constancy in their pursuits, and 
this can hardly be expected, unless their studies are directed, 
their doubts relieved, and the locus studiorum be in itself inviting. 
When the numerous days and nights, perhaps of many years, are 
to be spent in intellectual toils, it is fit that some attention be 
paid even to physical comfort. With this design the establish- 
ment has been opened in a spacious and commodious building in 
South, near Market street, in this city, the apartments of which, 
have been handsomely fitted up, and arranged in every respect 
for the accommodation of students. The advantages of this 
institution are, in brief, a course of methedical study adapted to the 
students’ progress, and their separate views in regard to the place in 
which they design to practise their profession ; colloquial examina- 
tions; union of practical with theoretical knowledge; oral and 
written discussions of legal subjects; frequent presentation of ques- 
tiones vexate, and resort to an extensive library in every department 
of legal science and general knowledge. 

‘In regard to the discipline of the Institute, it is hoped that 
little more is necessary, than for students to bear in mind the 
great importance of their pursuits, and that, at a distance from 
home, with advantages of comparatively brief duration, no mo- 
ment of time should be recklessly thrown away. A strict 
attention, however, will be required to the rules in regard to the 
hours of study, the silence to be observed in the chambers, their 
undivided attention to legal subjects during the prescribed hours, 
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the mode of using the library, and the other few but essential 
regulations which have been introduced, as well for the comfort 
and advancement of the students, as for the convenience of the 
professor. 

‘The next auxiliary, to which I have alluded, as a means of 
ultimately establishing my main design, is the organization of a 
tribunal for the argument of supposed cases, brought before it 
with a strict regard to all the forms of good pleading, and the rules 
of evidence, and prosecuted with a rigid attention to all the forms 
of forensic disputation. This tribunal will have the name of 
moot court. In this, regular dockets will be opened, adapted to 
the State Courts, and those of the United States, and fictitious 
suits will be institued of such a character as to suggest important 
questions of law, the niceties of pleading, and the forms of 
practice.’ 

The following are the terms of the school as given in these 
proposals : 

‘1. Law Institute. This comprehends office accommodations, 
use of an extensive Law and Miscellaneous Library, direction 
of studies, private examinations, occasional private readings, and 
public lectures, which commence on the first Monday in October 
of every year, and will be delivered five times a week for at least 
four months, but to be annually increased until the entire course is 
completed. Fee (alwaysto remain the same) perannum $100 

‘2. Law Institute. For those who enter during the 
period of public lecturing. Fee (changes every year) 


now, for the four months, - - - - - $ 50 
‘3. Public Lectures alone, for Law Students. Fee 

(changes annually) now - - . - - $ 30 
‘4. Same. For professional gentlemen and others, 

(now) - - - - - - - - $15 
‘5. Moot Court. Fee, unchangeable, - - $ 20 
*6. Moot Court and Lectures. Fee (now) - $ 40 


‘The student can under no circumstance be charged more than 
$ 120, including the moot court, which, however, is optional with 
the student.’ 





Law Learning—Memory. In one of the introductory lectures of 
Professor Hoffman above mentioned, he makes remarks upon the 
subject of memory, as connected with legal studies, and we quote 
the passage, though we doubt whether he allows quite sufficient 
advantages to the faculty of remembering facts and words. We 
by no means recommend to students or practitioners of the law, 
to commit the whole of Blackstone’s Commentaries to memory, 
yet we very much question whether students are often found to 
regret the labor and discipline to which they may have submitted 
for the cultivation of this faculty. Though the memory may be 
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cultivated at the expense of the understanding and power of 
invention, yet neglect of its culture and too great a reliance upon 
general principles and the classification of our knowledge, are 
attended with their disadvantages. A tenacious and exact memory 
is found by every one to be a very desirable facility in aid of his 
speculations as well as in the despatch of business. 

‘ There have been times in which learning was chiefly measured 
by the mere knowledge, or rather multiplicity of facts, treasured 
up by the memory. Before the invention of printing, it was 
extremely difficult, and scarcely possible, to become learned in 
the science and literature of the age, without a retentive memory. 
This was considered a faculty admirable in itself, and, in con- 
sequence of its utility, was then allowed to hold a more dignified 
position among the intellectual powers, than modern metaphy- 
sicians are willing to grant it. In those days of primitive know- 
ledge, we hear of the most surprising instances of the cultivation 
of this faculty. We read of Portius Latro, who remembered 
every word of every oration he ever spoke. We are told that 
Seneca could repeat two thousand words after once hearing them, 
and strictly preserve their order, though they had no dependence 
whatever on each other. Demagogues, also, who were desirous 
to please the people, often knew the names of all their fellow 
citizens, as Cyrus knew that of every soldier in his numerous 
army. We likewise read of an ambassador from Pyrrhus to the 
Romans, who in one day learnt the names of his spectators, and 
on the following, saluted the Roman senate, and all the assembled 
populace, each by his name! An incredible story, certainly, 
unless the crowd were less moved than in our own day, by vulgar 
curiosity. In more modern times, but prior to the revival of 
letters in Europe, a man who had read a few manuscripts, and 
committed them to memory, was deemed learned, and regarded 
as a national treasure. He could travel from place to place, and 
by repeating from Aristotle, Plato, Homer, Eusebius, or St. Je- 
rome, pot only live, but thrive by his learning. 

‘Knowledge, however, which is deposited in the memory, is 
not necessarily valuable. Natural, and even acquired memory, 
are not frequently accompanied by the higher mental endow- 
ments; by the power of philosophical arrangement, of analysis, 
and synthesis; and we find that the most able and learned 
philosophers have not relied on this species of knowledge, or on 
the arduous cultivation of this faculty, as is forcibly illustrated in 
the history of Bacon, of Voltaire, Franklin, Montaigne, and 
others, and remarkably, in the case of Sir Isaac Newton, who, 
of all philosophers, perhaps, thought most deeply, and in an 
eminent degree possessed the power of arranging his extensive 
knowledge to useful purposes; yet, he, according to Doctor 
Pemberton, was often at a loss, even when conversation turned 
on his own discoveries and excellent writings. 
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‘A consciousness of his own inventive powers, of his perfect 
ability again to analyze and arrange, prevented his taking much 
pains in treasuring in his memory the details of his knowledge. 
On this subject Dugald Stewart has a pertinent remark. “A 
man of original genius,” says he, “who is fond of exercising 
his reasoning powers anew, on most pdints as they occur to him, 
and who cannot submit to rehearse the ideas of others, or to 
repeat by rote the conclusions which he has deduced from 
previous reflection, often appears to superficial observers to fall 
below the level of ordinary understandings; while another, des- 
titute both of quickness and invention, is admired for that 
promptitude in his decisions, which arises from the inferiority of 
his intellectual abilities.” Who now regards with veneration, 
the astonishing memory of the Abbé de Longuerue, whose erudi- 
tion was said to be so vast as to have been called terrible—who 
spoke all languages, knew all facts of history—had recorded in 
his memory all the places and times of geography and chronology, 
and who actually wrote a history of France, purely from memory, 
and without consulting a single volume! Or, who delights to 
remember the learning of the Florentine Librarian, Magliabechi, 
who is said to have read six large rooms full of books! Both of 
these prodigies of the erudition of the memory, were however 
remarkably deficient in the powers of induction, of philosophical 
analysis, and arrangement, and of all those qualities, which, at 
the present day, are considered as really valuable, and indicative 
of mental ability. The Abbé admired an antiquarian commen- 
tator on Homer, more than Homer himself, and the learned libra- 
rian left, for the benefit of posterity, but one line of his own 
composition, and that was round a medal of his own likeness, 
and contained neither sentiment, knowledge, nor wit. Fortu- 
nately for the jurisprudent, his attainments do not depend ex- 
elusively on a faculty which ranks so low among the intellectual 
powers; and I cannot but express, on this occasion, my disappro- 
bation of the mode recently recommended by an able lawyer of 
a neighboring state, who insists, (strange as it may appear) on 
students actually getting by rote, the whole of Blackstone’s Com- 
mentaries, and some other elementary works. I would urge 
you, on the contrary, to study the general and pervading priaci- 
ples of the science. ‘Treasure up its maxims, their meaning, 
and application. Cultivate it in all its bearings and analogies. 
Search into its philosophy with care, and be sure that you under- 
stand what you read. Study much, but all with method. Let 
your inquiries be censorial, as well as expository ; and trust to 
your knowledge of the reasons and grounds of law added to your 
recollection of the sources of information, rather than to the vain 
hope of treasuring up its particulars. Should these rules be 
regarded, the entire science may be open to your view, though 
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nearly all of its facts be but imperfectly remembered by you. If 
your mind be deeply imbued with its philosophy, your acquaint- 
ance with the paths and sources of knowledge, will soon enable you 
to obtain, with certainty, the special information you desire.’ 





European Journals of Jurisprudence. 


A catalogue has recently been published at Berlin, in 1830, of 
the titles of all descriptions of periodical journals throughout the 
world, excepting those of a merely political character, of which lat- 
ter the number published in each country is also given, but without 
their titles. The following list of European periodical publica- 
tions on subjects of jurisprudence, is taken mostly from this cata- 
logue. Our readers will, at first, no doubt, be struck with the 
circumstance, that France, Germany, and the Netherlands, should 
furnish such a numerous list of journals of jurisprudence, when, 
until very recently, Great Britain and the United States had not 
a single work of the sort, and now have not in the whole so great 
a number as is supplied by the city of Berlin. But it is to be 
remarked that many of the continental journals are substitutes for 
the British and American law reports. Only a few of them, 
however, as will be seen from their titles, are confined to the 
promulgation of the decisions of the courts, the greater part of 
them being vehicles of disquisitions, historical researches, critical 
reviews, and general intelligence, on subjects of jurisprudence, 
notices of legislative proceedings, and biographical memoirs of 
distinguished jurisconsults. It will readily be imagined that these 
journals, circulating through all parts of civilized Europe, must 
have a very powerful influence upon legislation and the judicial 
administration, raise the standard of excellence in the profession 
of the law, and liberalize the minds of its members, and direct 
their views and inquiries beyond the narrow circle of their actual 
practice and immediate pecuniary interests. Our objectin giving 
this catalogue is not merely to gratify curiosity, but to give a 
glimpse of those powerful agents which are diffusing juridical 
science and intelligence throughout the greater part of the civil- 
ized world, and propelling society forward in the improvement of 
legislation and the administration of the laws. 


At Paris is published the Themis, or Library of the Jurisconsult, 
commenced in 1819, published quarterly, in numbers, making 
annually a volume of from 550 to 700 pages, of which two num- 
bers of vol. x. for 1829 have reached this country. The present 
editors are M. Blondeau and M. Pellat, professors of the Faculty 
of Law of Paris; Messrs. Warnkoenig, Holtius, and Birnbaum, 
Professors of the University of Louvain in the Netherlands. This 
work is conducted in a very liberal spirit and with great ability 
and learning. 
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Annals of Legislation and Jurisprudence. Paris. 

Annals of Legislation and Jurisprudence. Genoa. 

Annals of the Tribunals. A collection of the remarkable causes 
decided in the Courts of Assize in Paris and the Departments, and 
of interesting proceedings in the Correctional Tribunals, having 
original jurisdiction, and of decrees relative to Commerce, ren- 
dered by the Royal Courts and Civil Tribunals. Paris. 

General Annals of Legislation and Commercial Jurisprudence, 
by Royer and Garnier. Paris. 

Library of Commerce and Memorial of Commercial and Mar- 
itime Jurisprudence. Bordeaux. By H. Cuson. 

The Correspondent of Justices of the Peace, and Journal of 
Jurisprudence. By a Society of Magistrates and Advocates. 
Paris. 

The Juridical Echo. Paris. 

Gazette of the Tribunals, and Journal of Jurisprudence and 
Forensic Debates. Paris. (This journal is reprinted with ad- 
ditions in the Netherlands. ) 

Gazette of the Tribunals of Commerce and Journal of Legisla- 
tion and Commercial Jurisprudence. Paris. 

Journal of Ecclesiastical Proceedings appealed against, Peti- 
tions, and Reclamations (of chattels let or sold.) Paris. 

Journal of the Audiences of the Royal Court of Riom. Riom 
By Tailhand and Salveton. 

Journal of Judicial and Literary Wranglings. Paris. 

Journal of the Officers of Justice (answering to bailiffs, &c.) 
By M. A. Chanveau. Paris. 

Journal of Commercial Jurisprudence. By an association of 
advocates of the Court Royal of Paris. Paris. 

Journal of Commercial Jurisprudence, or a Collection of the 
remarkable decisions in relation to Commerce in the Royal 
Court, the Tribunal of Commerce of Toulouse, and the other 
Courts and Tribunals of the Realm, containing the Laws and Or- 
dinances, Decisions, and Rules of Proceedings, relative to Com- 
merce. By Niel. Toulouse. 

Journal of Commercial and Maritime Jurisprudence; or a Col- 
lection of remarkable Decisions given by the Tribunal of Com- 
merce of Marseilles and the Royal Court of Aix, in relation to 
Commerce and Maritime Contracts, with a Supplement, in which 
are reported the principal Decrees and Judgments of the other 
Courts and Tribunals of the Realm, in relation to the same sub- 
jects ; the Laws and Ordinances, the Decrees and Rules of Pro- 
ceeding relative to Commerce by Sea and Land. By Girod and 
Clariond. Marseilles. 

The Notaries and Advocates’ Journal. By an Association of 
Advocates and Notaries. Paris. 

Journal of Justices of the Peace, in respect both to their civil 
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jurisdiction, and to the tribunals of simple police. By Julhe de 
Foulan. Paris. 

The Criminal Jurisprudence of the Realm. A Periodical 
Compilation of Judicial Decisions, and those in matters of police, 
concerning criminal and correctional matters, police, les douaines, 
indirect contributions; offences against the forest laws; costs ; 
and in general, every thing relative to great and petty crimes. By 
a number of Advocates of the Royal Court of Paris. Paris. 

Annals of German and Foreign Criminal Proceedings. Ber- 
lin. J. E. Hitzig. This work does not come out at regular 
periods. 

Archives of Civil and Criminal law of the Rhenish Prussian 
Provinces. In irregular numbers. 

Archives of Civil Practice. Heidelberg. By Doctors Lohr, 
Mittermaier, and Thibaut. 

New Archives of Criminal Law. Halle. By Konopack, Mit- 
termaier, and Rosshirt. Not published at regular periods. 

Contributions for Legislation and Practical Jurisprudence, with 
particular reference to Bavaria. Wurtzburg. By Baron de Zu- 
Rhein. Not published regularly. 

Contributions for the Revision of Prussian Legislation. Berlin. 
Dr. Gans. Six numbers annually. 

Annals of Legislation and Judicial Administration in Saxony. 
Neustadt, on the Oder. By Martini. Not published at stated 
periods. 

Annals of Legislation and the Administration of Justice in the 
Kingdom of Wurtemberg. Stuttgart. Hoffacker. Irregular. 

Annals of Prussian Legislation and Jurisprudence and Admin- 
istration of Justice, by order of the royal Minister of Justice. 
Berlin. By Baron de Kamptz. Quarterly. 

Annals of the Juridical Literature in all Germany. Erlangen. 
Edited in connexion with several jurisconsults, by Dr. Schunck 
Fight numbers annually. 

Annals of the Supreme Court of the Grand Duchy of Baden. 
Manheim. By Baron de Hohnhorst, Counsellor of State. Not 
published at stated periods. 

Annals of the Civil Proceedings of the German Common Law 
Nuremberg. By Baron de Zu Rhein. Irregular. 

The Juridical, Administrative, and Police, ‘ Fama.’ Stuttgart. 
By Todinger. Monthly. 

The Juridical and Police ‘ Fama.’ Speier. Weekly. 

Magazine of Jurisprudence and Legislation. Giessen. By 
Barons de Grolmann andde Lohr. Irregular. (Baron Grolman 
is Minister of Justice in the Grand Duchy of Hesse Darmstadt. 
He is the author of the Principles of the Science of Criminal 
Law, published at Giessen in 1798, and mentioned in the Ency- 
clopedia Americana, under the article ‘Criminal Law.’) 
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The Rhenish Museum of Jurisprudence. Bonn. By Blume, 
Hasse, Puchta, Puggé. Quarterly. 

Decisions of the Prussian Courts. Berlin. Irregular. 

Alphabetical Repertory of the most important Judicial Cita- 
tions, Proclamations, and official Notices, Bankruptcy, Dis- 
charges, &c. Leipsic. By Dr. Nolte. Monthly. 

The Themis, or Journal of Practical Jurisprudence, was com- 
menced at Goettingen, in March, 1829, by Professor Elvers, who 
has since taken a professorship at Rostock, but still continues to 
superintend this publication. It is said, by the conductors of the 
Paris Themis, to be a truly national journal, and they speak 
favorably of the selection of articles in the three numbers which 
they have examined. The plan is to give 1. The practical legis- 
lation and jurisprudence. 2. The theoretical, such as treatises, 
projects, &c. 3. Intelligence. It is to consist of seventy-five 
sheets annually, but is not published at regular periods. 

Journal of Civil Jurisprudence and Procedure. Giessen. By 
Drs. Linde, Marezoll and Wening-Ingenheim. Three numbers 
a year. This work had reached the second volume in 1829. 

Journal of the administration of Criminal Law in the Prussian 
States, excepting the Rhenish Provinces. With the approbation 
and assistance of the ministers of justice, from official sources. 
Berlin. By J. E. Hitzig. Every two months. 

Journal of Austrian Jurisprudence and Political Administration. 
Vienna. By Wagner. Monthly. 

Journal of Legislation and Judicial Administration in the Grand 
Duchy of Baden. Freiburg. By Duttlinger, Weéler, and Ket- 
tenacker. Irregularly published. 

Journal of Historical Jurisprudence. Berlin. By Savigny, 
Eichhorn, and Goschen. Irregular. 

Critical Journal of Foreign Legislation and Jurisprudence. 
Heidelberg. By Mittermaiez and Zacharie. Not published 
regularly. Numerous jurisconsults in different parts of Europe, 
have engaged to contribute to this work. 

Critical Journal of Jurisprudence. Tubingen. By Mohl, 
Scheurlen, Schrader, and G. & K. Wachter. 

Juridical Gazette of the Kingdom of Hanover, with supple- 
mentary numbers. Luneburg. By Drs. Schluter and Wallis. 
Not published regularly. 

The General Juridical Gazette. Goettingen. By Drs. Elvers 
and Benders. Weekly. 

The Journal of Historical Jurisprudence, heretofore published 
at Berlin, and which had been suspended after reaching vol. v. 
has been recently resumed under the superintendence of Profes- 
sor Klenze, of that place. The sixth volume has already appear- 
ed, and is said to contain an interesting article by Professor 
Savigny, of Berlin, On the present state of education in Jurispru- 
dence in Italy. 
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Besides the above a numerous list of journals of police is 
published in Germany, a particular enumeration of which would 
be of little interest in this country. 

The General Jurisprudence of the Realm, or a Journal of the 
Audiences of the Courts of Errors, and the Royal Courts, with 
the principal Laws, Ordinances, and Decisions of the Council of 
State. By Dalloz and Tournemine. Paris. 

An Analytical Compilation of the Laws, Ordinances, Decrees, 
Judgments, Decrees of the Council of State, and General Decis- 
ions and Orders concerning the fees of enregisterment, stamps, 
and hypothecary records, being a Sequel to the General Diction- 
ary of Roland and Trouvillet. Bourges. 

General Collection of Laws and Decrees, in relation to Civil, 
Criminal, Commercial, and Financial Matters. By J. B. Sirey 
and L. M. Devilleneuve. Paris. 

A Collection of Annual and Special Jurisprudence, concerning 
the Huissiers. By a number of Jurisconsults and Practisers 
Paris. 

The Themis Polka, a Scientific Journal of Jurisprudence in the 
Polish Language. Warsaw. Commenced January, 1829. 

The Law Magazine. London. 

The Jurist. London. 








Judges in Alabama. In the list of Judges of the several courts 
of the States, in our number for January last, vol. 2, p. 167, those 
of Alabama are omitted. A correspondent has since obligingly 
furnished us the subjoined list. He says, ‘ below you have a list 
of our Judges, who receive $1750 perannum. The Circuit 
Judges also constitute the Supreme Court, and for that purpose 
sit twice a year at Tuskaloosa, the seat of government.’ 
Abner Lipscomb, Chief Justice. John White, ? 
Reuben Saffold. Lion L. Perry, 


Anderson Crenshaw. > Justices. Henry W. Collier, 
John M. Taylor. 


Tustiec Ss. 





Judicial Elections and Appointments 

In New York, [see Am. Jur. v. 3, p. 171,} James Vanderpool 
is appointed Judge of the third circuit, in the place of William 
A. Duer, resigned. 

In Ohio, J. M. Goodnow has been elected a Justice of the Su- 
preme Court; Reuben Wood President of the third circuit ; J. M 
Hallock, President of the 5th circuit. 

Indiana. C.H. Test has been elected President of the first 
circuit, and John Law of the 7th 
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QUARTERLY LIST OF LAW PUBLICATIONS. 


AMERICAN. 


Reports of Cases argued and determined in the Court of Chan- 
cery of the State of New York. By Alonzo C. Paige. Vol. I. 
New York. Gould & Banks. 8vo. 

Reports of Cases argued and determined in the Supreme Ju- 
dicial Court of Massachusetts. By Octavius Pickering. Vol. 7. 
No. 2. Boston. Hilliard, Gray, & Co. 8vo. 

Case of the Proprietors of Charles River Bridge against the 
Proprietors of Warren Bridge, argued and determined in the 
Supreme Judicial Court of Massachusetts. Reported by Octa- 
vius Pickering. Boston. Hilliard, Gray, & Co. 8vo. pp. 203. 

Commentaries on American Law. By James Kent. Vol. 4. 
New York. O. Halsted. 8vo. 

The Jurisprudent. A Law Newspaper. No. I. 4to. Bos- 
ton. Gray & Bowen [This number is published as a specimen, 
and in case of adequate encouragement, it is proposed to continue 
the publication weekly. The Conductors propose to give refer- 
ences to Cases decided here and in England, early information 
of interesting legal events in the several States, and a list of their 
judicial officers, and the lawyers in them. ] 

Journal of Law. No.1. 16 pp. 8vo. Philadelphia. Pro- 
posed to be published semi-monthly. 

Reports of Cases argued and adjudged in the Supreme Court 
of the United States, January Term, 1830. By Richard Peters. 
Vol. 3. Philadelphia. John Grigg. 8vo. 

An Address to the Members of the Bar of Worcester County, 
Massachusetts, October 2, 1829. By Joseph Willard. Lan- 
caster. 1830. S8vo. 144 pages. 

AMERICAN EDITIONS OF ENGLISH WORKS. 

A Treatise on the Law of Fixtures, and other Property partak- 
ing both of a real and personal nature. By A. Amos, and J 
Ferard, Esqrs. First American Edition, with Notes and Refer- 
ences to American Authorities. New York. Gould & Banks 
Svo. pp. 342. 

A Treatise on the Equity Jurisdiction of the High Court of 
Chancery. By George Jeremy Esq. of Lincoln’s Inn, Barriste: 
at Law. First American, from the last London Edition. Phila 
delphia. Robert H. Small. 1830 
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ENGLISH. 


Brady’s Instructions to Executors. 3d Edition. 8vo. 8s. 
boards. 

Statutes. Svo. 10 Geo. 1V. Price, 15s. boards. 

Shaw’s Constable’s Guide. 12mo. 4s. boards. 

Penraddock’s Criminal Law. 12mo. 5s. boards. 

Atkinson’s Conveyancer’s Manual. 8vo. 12s. boards. 

Seton’s forms of Decrees in Equity. Royal 8vo. £1 Is. 

Tucker’s Select Cases from the Records of the Supreme Court 
of Newfoundland. 8vo. 15s. boards. 

Atkinson’s Forms in Conveyancing. §8vo. 

Hall’s Rights of the Crown in the Sea and Shores of the 
Realm. Royal 8vo. 12s. boards. 

Petersdorf’s Reports. Vol. XIII. 

Siurgeon’s Bankrupt Act. 12mo. 6s. boards. 











ERRATA. 


In the article in the present number on Sugden on Powers, 
P. $8, line = } for former read power. 
“ 91 “ 30 for Lit. read Reports. 
* 96 “ 20 for that read then. 





To CorRESPONDENTS AND READERS. 

An article on the Subject of ‘ Distress for Rent’ in Virginia, is necessarily 
postponed to our next number. 

We intend to make up, in the next Jurist, for our delinquency in furnishing 
abstracts of Southern and Western reports, unless we shall be disappointed 
in the receipt of copies of the Reports. 

We have not intentionally omitted to notice particularly Chancellor Kent’s 
last volumes of Commentaries, and Mr. Angell’s Work on Limitations, but 
have been disappointed in our arrangements and expectations in this respect’ 

The Abstracts of Legislation, have been crowded out of the present number 
by other matter, and we intend that they shall occupy a proportionally larger 
space in the next. 








